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On September 7, 2018, attorney Ronald D. Smith requested that the Kansas Judicial Council

review the statutes governing competency to stand trial, specifically as they relate to defendants who

are developmentally disabled, have a traumatic brain injury, or are otherwise deemed incompetent

to stand trial and not likely to become competent, but who are not “mentally ill persons subject to

involuntary commitment for care and treatment” under the Kansas Care and Treatment Act for

Mentally Ill Persons  (“Care and Treatment Act”), K.S.A. 59-2945 et seq. When the Judicial Council

met on December 6, 2018, it agreed to accept the study request and created an ad hoc advisory

committee to conduct the study. A copy of the study request is attached at page 23.
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BACKGROUND

Competency to stand trial is governed by K.S.A. 22-3301 et seq. If a district court finds a

defendant is incompetent to stand trial, the defendant is committed to an appropriate facility or

institution for evaluation and treatment under K.S.A. 22-3303(1). The chief medical officer of the 

institution must, within 90 days of the commitment, certify to the court whether the defendant has

a substantial probability of attaining competency to stand trial in the foreseeable future. If so, the

court orders the defendant to remain in an appropriate facility or institution until the defendant

attains competency, or for six months from the date of the original commitment, whichever occurs

first. 

If the defendant does not have a substantial probability of attaining competency in the

foreseeable future or does not attain competency within the six-month period after the original

commitment, the court must order the secretary for aging and disability services to commence

involuntary commitment proceedings under the Care and Treatment Act. Prior to 2001, this meant

that the defendant had to meet the criteria for a “mentally ill person subject to involuntary

commitment for care and treatment” as defined in K.S.A. 59-2946(e) and (f). 

K.S.A. 59-2946(e): "Mentally ill person" means any person who is suffering from
a mental disorder that is manifested by a clinically significant behavioral or
psychological syndrome or pattern and associated with either a painful symptom or
an impairment in one or more important areas of functioning, and involving
substantial behavioral, psychological or biological dysfunction, to the extent that the
person is in need of treatment.

K.S.A. 59-2946(f)(1): "Mentally ill person subject to involuntary commitment for
care and treatment" means a mentally ill person, as defined in subsection (e), who
also lacks capacity to make an informed decision concerning treatment, is likely to
cause harm to self or others, and whose diagnosis is not solely one of the following
mental disorders: Alcohol or chemical substance abuse; antisocial personality
disorder; intellectual disability; organic personality syndrome; or an organic
mental disorder.

The distinction between a “mentally ill person” and a “mentally ill person subject to

involuntary commitment” was added to the Care and Treatment Act when it was updated in 1996.

The Judicial Council’s comment to that change noted that the conditions listed in subsection (f)(1)

are disorders that are generally professionally recognized as unresponsive to psychiatric treatment.

The Care and Treatment Advisory Committee stated “there are certain mentally ill persons who

should not be subject to involuntary proceedings to restrict their liberty.” 
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The 1996 revision of the Care and Treatment Act also impacted the criminal procedure

statutes governing competency to stand trial, K.S.A. 22-3301 et seq. After 1996, a person who was

found incompetent to stand trial and unlikely to become competent in the foreseeable future could

no longer be involuntarily committed under the Care and Treatment Act if the person was diagnosed

solely with one of the mental disorders listed in K.S.A. 59-2946(f)(1).

Following the 1996 changes in the civil commitment law, legislators heard concerns from

judges and the Attorney General about individuals charged with crimes who could not be held in

custody because they were incompetent to stand trial and could not be involuntarily committed

because they did not meet the definition of a “mentally ill person subject to involuntary commitment

for care and treatment.” There was concern that these individuals continued to be a risk to the safety

of others when they were released back into the community.

Representative Tim Carmody, Chair of the House Judiciary Committee, asked the Judicial

Council to study the issue. The Council accepted the study request and assigned it to the Criminal

Law Advisory Committee on May 8, 1998. The Committee reviewed statutes from other states and

found that the issue is resource-driven and that funded programs are needed to provide proper

services to those criminal defendants who suffer from a mental disorder that falls outside the

definition of  “mentally ill person subject to involuntary commitment for care and treatment.” The

Committee agreed, however, that determining or recommending appropriate resources exceeded the

scope of the study request. The Committee ultimately agreed to recommend amendments to

K.S.A. 22-3303 that would revert to the pre-1996 definition of mental illness by excluding

consideration of the exceptions in K.S.A. 59-2946(f)(1) when conducting involuntary commitment

proceedings involving a defendant who has been found incompetent to stand trial and unlikely to

attain competence in the foreseeable future.

Under the resulting bill, 2001 HB 2084, an incompetent defendant who is unlikely to become

competent could be involuntarily committed under the Care and Treatment Act if the defendant was

a “mentally ill person” as defined in K.S.A. 59-2946(e) and likely to cause harm to self and others.

In its testimony on the bill, the Judicial Council acknowledged the limitations of the proposal.

“While this amendment addresses the statutory problem, it diverges for these limited purposes from

the policy decision made by the Legislature and generally endorsed by the mental health community

to move individuals from custodial, institutional environments to the community.” A number of

3



opponents appeared to speak against the bill in the House and Senate Judiciary hearings. Follow-up

written testimony from the Judicial Council stated “HB 2084 does not intend to limit SRS or local

mental health centers in the development of programs deemed appropriate. Even the opponents

admit there is a public safety gap under the current statutes. HB 2084 provides a procedural

mechanism to close that gap. The programs that are implemented are left to the judgment of SRS

and the Legislature.” 

2001 HB 2084 passed out of House Judiciary with no amendments, but the bill was

amended in Senate Judiciary to replace the definitional changes with an investigatory process by the

Secretary of the Department of Social and Rehabilitation Services (“SRS”) that could lead to

involuntary commitment or guardianship proceedings. The amended bill also provided for creation

of a task force to further study the issue. The two versions of the bill progressed to conference,

where compromise was reached and the revised substance of HB 2084 was moved into HB 2176 and

passed into law. The current law, as passed in 2001, applies the definitional change proposed in the

original bill only when the defendant is charged with an off-grid felony or other specified high-level

crimes. 

2001 HB 2176 also included passage of new K.S.A. 22-3306, which directed the Secretary

of SRS to convene a task force to study the issue, including both the applicable law and the

adequacy of Kansas programs and services. The task force created pursuant to that statute issued a

report to the Secretary on December 14, 2001. A copy of the report is attached at page 68. The

Committee is not aware of any further action taken after the task force reported its 

recommendations.

METHOD OF STUDY

The Committee held five meetings and one telephone conference during the summer and fall

of  2019 to study the topic of commitment of incompetent defendants under K.S.A. 22-3303. A

drafting subcommittee also met twice to work on the legislative proposal.  The Committee invited

Janis DeBoer, Deputy Secretary of the Kansas Department of Aging and Disability Services

(KDADS) and Brad Ridley, Commissioner of Financial and Information Services for KDADS, to

attend the November 1, 2019 meeting to discuss the Committee’s draft and the work KDADS is
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doing on improving services for people with developmental disabilities, brain injuries, and other

such conditions.

In addition to the study request and the 2001 Task Force Report Concerning Persons Non-

Restorable to Competency, copies of which are attached to this report, the Committee reviewed the

following materials:

1. Legislative History prepared by Robert Gallimore, Principal Research Analyst for the
Kansas Legislative Research Department, regarding the 2001 amendments to K.S.A. 22-
3303 (2001 Session Laws Ch. 208, Sec. 8).

2. Kansas statutes relating to competency to stand trial, K.S.A. 22-3301 et seq.

3. Pertinent Kansas statutes from the Care and Treatment Act For Mentally Ill Persons,
K.S.A. 59-2945 et seq. 

4. Relevant case law, including: Jackson v. Indiana, 406 U.S. 715 (1972); State v. Johnson,
289 Kan. 870, 218 P.3d 46 (2009); and In re Matter of Snyder, 308 Kan. 626, 422 P.3d
85 (2018).

5. Statutes from a number of states, including: California, Delaware, Illinois, Maine,
Maryland, Missouri, Montana, and Washington.

COMMITTEE DISCUSSION

This study was requested by Ronald D. Smith, an attorney practicing in Larned, Kansas.

Mr. Smith represents Clay Snyder, an individual who suffers from a severe intellectual disability

arising from microcephaly. Mr. Snyder was  charged in 2012 with several serious crimes, including

an off-grid felony, and was later found incompetent to stand trial and unlikely to attain competency

in the foreseeable future. He was civilly committed under the Care and Treatment Act as provided

in K.S.A. 22-3303. The Kansas Supreme Court has found that Mr. Snyder’s civil commitment, as

applied via K.S.A. 22-3303, was not a violation of Mr. Snyder’s rights to due process or equal

protection. In re Matter of Snyder, 308 Kan. 626, 422 P.3d 85 (2018). Mr. Snyder has been confined

in Larned State Hospital for over five years with no apparent way out, although he has not been

convicted of a crime. Mr. Smith requested that the Judicial Council look at the competency statutes

that allow the developmentally disabled and individuals with traumatic brain injuries to be “deemed”

mentally ill and placed in the state psychiatric hospital. 

The Committee created to conduct this study is comprised of individuals with varying points

of view, including prosecutors, defense attorneys, representatives of KDADS, a judge, a state
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representative, and service providers. Committee members agreed early in the process that there are

problems with the statutes governing competency proceedings that should be addressed. The

Committee acknowledged the potential for public safety concerns when defendants with certain

conditions cannot be involuntarily committed, but would recommend a different approach to address

those concerns than was taken in 2001. Although the Kansas Supreme Court found that involuntary

commitment under the current statutory scheme did not violate Mr. Snyder’s rights to due process

or equal protection, the Committee believes the competency statutes can be amended to make the

process more fair to defendants while also specifically requiring consideration of public safety.

Inherent Problems With Current Competency Statutes

Kansas law no longer allows a person to be involuntarily committed under the Care and

Treatment Act if the person is diagnosed solely with one of the following disorders: alcohol or

chemical substance abuse; antisocial personality disorder; intellectual disability; organic personality

syndrome; or an organic mental disorder. This is because those disorders are not responsive to the

type of treatment that is generally offered in a mental health facility, such as psychiatric medication

and psychotherapy, and the Legislature determined in 1996 that the State should not be restricting

a person’s liberty by confinement in a mental health facility that does not offer the kind of  treatment

or services specific to that person’s needs. 

The 2001 amendments to K.S.A. 22-3303 carved out a very small subset of incompetent

defendants who would otherwise not be subject to involuntary commitment – those charged with

off-grid or other high-level felonies – and once again allowed them to be committed as part of the

criminal competency process. Mr. Snyder belongs to that small subset, but the Committee believes

the issue is bigger and more long-standing. The competency process has never been well-suited to

any person who suffers from  one of the disorders listed in K.S.A. 59-2946(f)(1) and who has been

charged with a crime and found to be unlikely to attain competency (the “subject population” in this

study). The competency process makes sense and is appropriate for a defendant who is found

incompetent to stand trial and who has a mental illness. The statutes’ focus on competency

restoration, often at Larned, is consistent with providing a mentally ill defendant with the specific

care and treatment the defendant needs to get better, attain competency, and proceed to trial. If
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restoration is not possible and the mentally ill defendant is also a danger to self or others,

commitment in a mental health facility will at least provide that individual with appropriate care and

treatment.  However, the competency process is ill-suited to an incompetent defendant who suffers

from a condition that is not a mental illness, has little to no chance of ever improving, and who will

likely never attain competence no matter what treatment or therapy is provided. 

The current competency statutes force the subject population into a mental health system that

has no services to offer them. Some individuals get caught in a loop of competency restoration

attempts and repeated competency hearings. Committee members knew of numerous cases in which

individuals were caught in this loop longer than the sentence they would have received if convicted

of the crime charged. The situation is also untenable for someone like Mr. Snyder, who has been

involuntarily – and perhaps indefinitely – committed to Larned. The lines have become blurred. Is

the focus now care and treatment, although Larned has no treatment for his developmental

disability? Or is the focus competency restoration, although evaluative reports have stated there is

no possibility Mr. Snyder will ever be competent to stand trial? Even if Mr. Snyder is a danger to

self or others, and his attorney contends he is not, is the state mental hospital an appropriate long-

term placement for a person who is not mentally ill? 

The Committee agreed these situations are troubling and should be addressed. The

Committee agreed the competency statutes do not work well for the subject population and should

be amended so that those individuals are provided with an appropriate process rather than one that

forces them into a system designed to treat mental illness.

Proposed Statutory Amendments

The Committee has drafted a proposed bill that contains both amendments to current

language and new provisions. The Committee agrees the proposed legislation provides a process that

better deals with the subject population while also specifically requiring that public safety be taken

into account. The draft begins at page 14 of this report. In addition to the substantive amendments

drafted by the Committee, the draft includes some renumbering changes recommended by the Office

of Revisor of Statutes. 

7



Comments on Individual Sections of Proposed Legislation

Section 1.

To avoid repeated references to the Care and Treatment Act, the definition section in

K.S.A. 22-3301 is amended to state that “likely to cause harm to self or others” and “mentally ill

person” have the same meaning as the terms are defined in K.S.A. 59-2946.

Section 2.

K.S.A. 22-3302 governs the initial competency hearing in the district court. The amendment

to this section provides that if the court finds by clear and convincing evidence that the defendant

is not likely to attain competency within six months and is a mentally ill person solely because of

one of the diagnoses excluded under the Care and Treatment Act, the court should skip the

competency restoration process in K.S.A. 22-3303 and instead go directly to the new procedure

beginning in Section 4 of the bill. The Committee thinks it is unlikely that many trial courts will be

able to make that determination at such an early stage, but also agreed there are a few cases in which

the nature of a defendant’s impairment is obvious to all. The Committee recommends giving the

court a way, in the appropriate case, to divert the defendant to the new procedure as early as

possible.

Section 3.

The proposed amendments to K.S.A. 22-3303 strike the 2001 amendments and require the

court to proceed to the new procedure in Section 4 if the defendant is a mentally ill person solely

because of alcohol or chemical substance abuse, antisocial personality disorder, intellectual

disability, traumatic  or acquired brain injury, organic personality syndrome, or an organic disorder

and is not likely to attain competency in the foreseeable future or has not attained competency within

six months of the defendant’s original commitment for competency restoration. Again, the intention

is to identify the individuals who, for good reason, are treated differently under the Care and

Treatment Act and treat them differently in competency proceedings as well.

The proposed amendments also eliminate the legal dilemma that KDADS can encounter

under the current statute. Under K.S.A. 22-3303(1) and (2), the court must order KDADS to

commence involuntary commitment proceedings under the Care and Treatment Act without regard
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for the possibility that the defendant may have a condition that precludes involuntary commitment.

This dilemma would arise only in a case that did not fall within the 2001 amendments. In 2009 –

prior to the name change from SRS to KDADS – the Kansas Supreme Court recognized that a

statutory amendment was needed to deal with this legal dilemma. “We begin by describing the path

which must be traversed to comport with the statutes governing a defendant’s competency to stand

trial, albeit with the knowledge that our journey will dead end at the edge of a precipice which only

the legislature can bridge.” After setting out the procedural history of the case, the Court continued:

“Thus, we have reached our first statutory dead end. Although K.S.A. 22-3303(1) mandates that the

district court order the SRS to commence proceedings to involuntarily commit a defendant who has

been adjudged incompetent to stand trial with no substantial probability of attaining competency in

the foreseeable future, SRS cannot legally comply with that order under K.S.A. 59-2945 et seq. if

the incompetency is due solely to an organic mental disorder, such as  traumatic brain injury.” State

v. Johnson, 289 Kan. 870, Syl. ¶ 6, 218 P.3d 46 (2009) (agreeing with trial court’s finding of no

probable cause to believe defendant with traumatic brain injury was mentally ill person subject to

involuntary commitment and affirming trial court’s dismissal of the criminal proceedings without

prejudice).  

Section 4.

This section sets forth the first step of the new proceeding the Committee is proposing. At

this point in the process, it has already been determined that a defendant is unlikely to attain

competence in the foreseeable future and that the incompetence is solely due to a diagnosed

condition that renders the defendant ineligible for involuntary commitment under the Care and

Treatment Act. The court must first review the charges against the defendant. If the defendant is

charged with a misdemeanor or a nonperson felony, the court must dismiss the criminal proceedings

without prejudice, and the prosecutor must provide victim notification of the dismissal. If the

defendant is charged with a person felony, the court must commit the defendant to the custody of

the Secretary of KDADS for an initial evaluation.

Where to draw the line between those defendants whose charges will be dismissed without

prejudice at this stage and those who will be referred to KDADS for further evaluation and services

is a policy question that the Committee debated. All Committee members agreed that it is pointless

and expensive to go down the road of competency restoration attempts with the subject population
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when the charges are minor. It was argued that there are some nonperson felonies that are fairly

serious, but the majority of the Committee agreed that the person/nonperson dividing line is straight-

forward and makes sense. The Committee believes this is a reasonable and appropriate way to deal

with the subject population when the offenses charged are less serious, because this is where it will

end up eventually under current law since these individuals cannot be involuntarily committed under

the Care and Treatment Act. This certainty will put an end to repeated and futile attempts at

competency restoration. 

If the defendant is charged with a person felony, the defendant is committed to the custody

of KDADS for an initial evaluation. The lack of explicit direction to KDADS is intentional and

allows KDADS to determine the most appropriate place for the defendant. Following this

commitment to KDADS custody, the agency must produce to the court within 90 days an evaluation

report setting forth whether the defendant is likely to cause harm to self or others and

recommendations regarding a placement or plan for the defendant. KDADS must consider the least

restrictive setting appropriate to meet the defendant’s needs that is consistent with public safety. If,

after a hearing on the report, the court finds by clear and convincing evidence that the defendant is

likely to cause harm to self or others, the court’s options for placement are set out. If the court does

not make that finding, the court must dismiss the criminal proceeding without prejudice and

discharge the defendant. The Committee agrees there is no point in confining a defendant who is not

likely to cause harm to self or others and  is not competent to stand trial.

One Committee member objected to committing to the custody of KDADS all defendants

charged with a person felony. This would involve a larger number of defendants than were impacted

by the 2001 amendments, which applied only to off-grid and high-level felonies. The Committee

considered the member’s arguments, but was not persuaded. First, after the initial evaluation, only

those defendants found to be likely to cause harm to self or others are subject to commitment. This

finding of likelihood must be based on clear and convincing evidence and cannot be presumed based

on the nature of the charges against the defendant. Secondly, even under current law, there is no

guarantee that a defendant charged with a lower level crime is going to have the charges dismissed

within a reasonable time. These are often the cases in which the defendant ends up stuck in a loop

of attempted competency restoration for longer than the jail sentence the defendant would have

received if tried and convicted. Finally, all defendants in the subject population will be treated more
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fairly under the proposed legislation, and those charged with a person felony are given the

opportunity to obtain the services and support they need to return to their communities and,

hopefully, avoid future intersections with the criminal justice system. 

The same Committee member also objected to committing to the custody of KDADS all

defendants who are simply charged with a person felony without providing the defendant any

opportunity to defend that charge or require the prosecutor to prove that charge to any standard with

admissible evidence. The member noted that the proposed amendment will create a significant

conflict of interest for criminal defense attorneys who may be forced to choose between (1) raising

incompetency to stand trial, possibility resulting in indefinite confinement, even for charges where

there is a strong defense and/or for charges that would result in short sentences and (2) allowing

clients to go to trial believing that they are incompetent, therefore violating their clients’ Due

Process rights, but making sure that will at least get a day in court in the criminal case. The

Committee understood the point this member was making, but countered that this is true under

current law and is not a situation created by the proposed legislation, although, as noted previously,

the proposed legislation would affect a larger class of felony offenses. The Committee also pointed

out that commitment under the proposed process lasts only as long as there is a finding, based on

clear and convincing evidence, that a defendant is likely to cause harm to self or others. 

Section 5.

If a defendant has been found likely to cause harm to self or others and is placed pursuant

to Section 4, this section sets out a procedure that can be used to move the defendant to a more or

less secure setting based on changes in the defendant’s condition or behavior. The court must hold

a hearing on a proposed change in placement, and the section establishes the defendant’s right to

present evidence and cross-examine witnesses at the hearing.

Section 6.

This section sets forth requirements for conditional release, which is intended to be a

mechanism to return a defendant to the community with the appropriate services in place to meet

the defendant’s needs and ensure public safety. Defendants on conditional release will be supervised

by district court probation and parole services. As with the original placement, which can be
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modified under Section 5, conditional release conditions can be vacated or increased through the

hearing process set forth in this section.

Section 7.

The Committee believes the procedures under these statutes for the subject population need

to have a time limit. Under this section, the original placement under Section 4 cannot exceed 24

months unless the court determines the defendant remains likely to cause harm to self or others.

Under this section the court must, at least annually, review the defendant’s status and placement.

This is intended to avoid long-term detention based solely on  incompetence. If the defendant cannot

attain competency, the defendant’s liberty should not be restricted unless the confinement has been

justified by a court finding of likelihood to cause harm to self or others. 

Section 8.

This section is simply restating tolling language that already existed in K.S.A. 22-3305 so

that the tolling provision will now apply to any dismissals in the act, including the ones that have

been added in this proposal.

Section 9.

The tolling language moved to Section 8 is stricken from K.S.A. 22-3305.

Section 10.

The Committee recommends adding “traumatic or acquired brain injury” to the list of

conditions in K.S.A. 59-2946(f)(1) that preclude involuntary commitment under the Care and

Treatment Act. The Committee also recommends striking as unnecessary the word “mental” as used

in the condition “organic mental disorder.”  
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CONCLUSION

The Committee unanimously agrees that the current competency statutes do not work well

for defendants who are incompetent solely because of conditions that cannot be improved through

psychiatric treatment in the mental health system. The Committee has drafted a proposal that

constitutes a new procedural scheme for handling competency proceedings involving such

defendants. During a number of its meetings, the Committee reviewed gaps in community service

options for the subject population. The Committee is aware of an effort by providers of community

services to these individuals to increase the availability and type of services that would assist this

population in avoiding incarceration. The Committee has been told that legislation concerning these

kinds of services will be introduced in the upcoming legislative session. The Committee

recommends that the legislature consider this and any other reasonable option in order to fill the

service gaps. The Committee has been intentionally nonspecific in its proposal regarding what

services should be provided to these defendants and who should provide them. The Committee is

hopeful that KDADS will be able to provide the appropriate services these defendants need. It is also

very important in improving the process for these defendants to have properly trained evaluators.

Most psychologists who conduct competency evaluations do not have the expertise to deal with

these defendants’ conditions, which are outside the mental health sphere. The earlier these

defendants can be diverted to the new procedure, the more time and money are saved by

discontinuing ineffective detentions and court proceedings, not to mention the fact that the new

process will be much more fair to these individuals who are some of our most vulnerable fellow

citizens. 

COMMITTEE RECOMMENDATION

The Committee recommends that the Judicial Council request introduction of the attached

proposed legislation in the 2020 session.
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PROPOSED LEGISLATION

Section 1. K.S.A. 22-3301 is hereby amended to read as follows: 22-3301. (a) (1) For the

purpose of this article, a person is "incompetent to stand trial" when he such person is charged with

a crime and, because of mental illness or defect is unable: 

(a) (A) To understand the nature and purpose of the proceedings against him such person; or

(b) (B) to make or assist in making his such person’s defense.

(2) Whenever the words "competent," "competency," "incompetent" and "incompetency" are

used without qualification in this article, they shall refer to the defendant's competency or

incompetency to stand trial, as defined in subsection (1) of this section paragraph (1).

(b) As used in this article, “likely to cause harm to self or others” and “mentally ill person” mean

the same as in K.S.A. 59-2946, and amendments thereto.

Section 2. K.S.A. 22-3302 is hereby amended to read as follows: 22-3302. (1) (a) At any time

after the defendant has been charged with a crime and before pronouncement of sentence, the

defendant, the defendant's counsel or the prosecuting attorney may request a determination of the

defendant's competency to stand trial. If, upon the request of either party or upon the judge's own

knowledge and observation, the judge before whom the case is pending finds that there is reason to

believe that the defendant is incompetent to stand trial the proceedings shall be suspended and a

hearing conducted to determine the competency of the defendant.

(2) (b) If the defendant is charged with a felony, the hearing to determine the competency of the

defendant shall be conducted by a district judge.

(3) (A) (c)(1) The court shall determine the issue of competency and may impanel a jury of six

persons to assist in making the determination. The court may order a psychiatric or psychological

examination of the defendant. To facilitate the examination, the court may: (a)   (A) Commit the

defendant to the state security hospital or any appropriate state, county, private institution or facility

for examination and report to the court, except that the court shall not commit the defendant to the

state security hospital or any other state institution unless, prior to such commitment, the director

of a local county or private institution recommends to the court and to the secretary for aging and

disability services that examination of the defendant should be performed at a state institution; (b)

(B) designate any appropriate psychiatric or psychological clinic, mental health center or other
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psychiatric or psychological facility to conduct the examination while the defendant is in jail or on

pretrial release; or (c) (C) appoint two qualified licensed physicians or licensed psychologists, or one

of each, to examine the defendant and report to the court.

(B) (2) If the court commits the defendant to an institution or facility for the examination, the

commitment shall be for a period not to exceed 60 days or until the examination is completed,

whichever is the shorter period of time. No statement made by the defendant in the course of any

examination provided for by this section, whether or not the defendant consents to the examination,

shall be admitted in evidence against the defendant in any criminal proceeding.

(C) (3) Upon notification of the court that a defendant committed for psychiatric or

psychological examination under this subsection has been found competent to stand trial, the court

shall order that the defendant be returned no later than seven days after receipt of the notice for

proceedings under this section. If the defendant is not returned within that time, the county in which

the proceedings will be held shall pay the costs of maintaining the defendant at the institution or

facility for the period of time the defendant remains at the institution or facility in excess of the

seven-day period.

(4) (d) If the defendant is found to be competent, the proceedings which have been suspended

shall be resumed. If the proceedings were suspended before or during the preliminary examination,

the judge who conducted the competency hearing may conduct a preliminary examination or, if a

district magistrate judge was conducting the proceedings prior to the competency hearing, the judge

who conducted the competency hearing may order the preliminary examination to be heard by a

district magistrate judge.

(5) (e) If the defendant is found to be incompetent to stand trial, the court shall proceed in

accordance with K.S.A. 22-3303, and amendments thereto, except if the court finds by clear and

convincing evidence that the defendant is not likely to attain competency to stand trial within six

months and is a mentally ill person solely because of alcohol or chemical substance abuse, antisocial

personality disorder, intellectual disability, traumatic or acquired brain injury, organic personality

syndrome, or an organic disorder, the court shall proceed in accordance with section 4, and

amendments thereto.

(6) (f) If proceedings are suspended and a hearing to determine the defendant's competency is

ordered after the defendant is in jeopardy, the court may either order a recess or declare a mistrial.
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(7) (g) The defendant shall be present personally at all proceedings under this section.

Section 3.  K.S.A. 22-3303 is hereby amended to read as follows: 22-3303. (1) (a) A defendant

who is charged with a crime and is found to be incompetent to stand trial shall be committed for

evaluation and treatment to any appropriate state, county, private institution or facility. At the time

of such commitment the institution of commitment shall notify the county or district attorney of the

county in which the criminal proceedings are pending for the purpose of providing victim

notification. Any such commitment shall be for a period not to exceed 90 days. Within 90 days after

the defendant's commitment to such institution, the chief medical officer of such institution shall

certify to the court whether the defendant has a substantial probability of attaining competency to

stand trial in the foreseeable future. If such probability does exist, the court shall order the defendant

to remain in an appropriate state, county, private institution or facility until the defendant attains

competency to stand trial or for a period of six months from the date of the original commitment,

whichever occurs first. If such probability does not exist, the court shall order the secretary for aging

and disability services to commence involuntary commitment proceedings pursuant to article 29 of

chapter 59 of the Kansas Statutes Annotated, and amendments thereto, except if the defendant is a

mentally ill person solely because of alcohol or chemical substance abuse, antisocial personality

disorder, intellectual disability, traumatic  or acquired brain injury, organic personality syndrome,

or an organic disorder, in which case section 4, and amendments thereto, shall apply. When a

defendant is charged with any off-grid felony, any nondrug severity level 1 through 3 felony, or a

violation of K.S.A. 21-3504, 21-3511, 21-3518, 21-3603 or 21-3719, prior to their repeal, or K.S.A.

21-5505 (b), 21-5506(b), 21-5508(b), 21-5604(b) or 21-5812(b), and amendments thereto, and

commitment proceedings have commenced, for such proceeding, “mentally ill person subject to

involuntary commitment for care and treatment” means a mentally ill person, as defined in K.S.A.

59-2946(e), and amendments thereto, who is likely to cause harm to self and others, as defined in

K.S.A. 59-2946(f)(3), and amendments thereto. The other provisions of K.S.A. 59-2946(f), and

amendments thereto, shall not apply.

(2) (b) If a defendant who was found to have had a substantial probability of attaining

competency to stand trial, as provided in subsection (1), has not attained competency to stand trial

within six months from the date of the original commitment, the court shall order the secretary for

aging and disability services to commence involuntary commitment proceedings pursuant to article

29 of chapter 59 of the Kansas Statutes Annotated, and amendments thereto, except if the defendant
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is a mentally ill person solely because of alcohol or chemical substance abuse, antisocial personality

disorder, intellectual disability, traumatic or acquired brain injury, organic personality syndrome,

or an organic disorder, in which case section 4, and amendments thereto, shall apply. When a

defendant is charged with any off-grid felony, any nondrug severity level 1 through 3 felony, or a

violation of K.S.A. 21-3504, 21-3511, 21-3518, 21-3603 or 21-3719, prior to their repeal, K.S.A.

21-5505(b), 21-5506(b), 21-5508(b), 21-5604(b) or 21-5812(b), and amendments thereto, and

commitment proceedings have commenced, for such proceeding, “mentally ill person subject to

involuntary commitment for care and treatment” means a mentally ill person, as defined in K.S.A.

59-2946(e), and amendments thereto, who is likely to cause harm to self and others, as defined in

K.S.A. 59-2946(f)(3), and amendments thereto. The other provisions of K.S.A. 59-2946(f), and

amendments thereto, shall not apply.

(3) (c) When reasonable grounds exist to believe that a defendant who has been adjudged

incompetent to stand trial is competent, the court in which the criminal case is pending shall conduct

a hearing in accordance with K.S.A. 22-3302, and amendments thereto, to determine the person's

present mental condition. Such court shall give reasonable notice of such hearings to the prosecuting

attorney, the defendant and the defendant's attorney of record, if any. The prosecuting attorney shall

provide victim notification. If the court, following such hearing, finds the defendant to be competent,

the proceedings pending against the defendant shall be resumed.

(4) (d) A defendant committed to a public institution under the provisions of this section who

is thereafter sentenced for the crime charged at the time of commitment may be credited with all or

any part of the time during which the defendant was committed and confined in such public

institution.

New Section 4.  (Committee wants to see these new sections in the same location as current

procedure and requests that they be numbered sequentially if possible.)

(a)  If the defendant is found incompetent to stand trial and the court is required to proceed under

this section, the court shall review the nature of the charges. If the defendant is charged with a

misdemeanor offense or nonperson felony offense, the court shall dismiss the criminal proceedings

without prejudice and the county or district attorney shall provide victim notification.  If the

defendant is charged with a person felony offense, the court shall commit the defendant to the

custody of the secretary for aging and disability services.
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(b) Within 90 days after the defendant’s commitment to the secretary for aging and disability

services under subsection (a), the secretary shall send to the court a written evaluation report. The

report to the court must contain an opinion as to: (1) whether the defendant is likely to cause

harm to self or others; and (2) recommendations of a placement, program, or community service

plan involving the least restrictive setting appropriate to meet the needs of the defendant and

consistent with public safety. Upon receipt of the report, the court shall set a hearing on the

secretary’s report. The hearing shall be held within 30 days after the court receives the report.

(c) If the court finds by clear and convincing evidence that the defendant is likely to cause harm

to self or others, the court shall order the least restrictive placement or conditions possible as

necessary to protect the public, which may include: 

(1) placing the defendant on conditional release in accordance with section 6, and

amendments thereto; or 

(2) committing the defendant to the state security hospital or another appropriate secure

facility for treatment and safekeeping.

(d) If the court does not find that the defendant is likely to cause harm to self or others, the court

shall dismiss the criminal proceeding without prejudice and discharge the defendant. The county or

district attorney shall provide victim notification regarding the outcome of the hearing.

(e) This section shall be part of and supplemental to article 33 of chapter 22 of the Kansas

Statutes Annotated, and amendments thereto.

New Section 5.  (a) Whenever it appears to the secretary for aging and disability services or the

secretary’s designee that a defendant placed pursuant to section 4(c) is not likely to cause harm to

self or others in a less restrictive environment, the secretary or secretary’s designee may request that

the district court order placement in a less secure setting, or discharge the defendant. Whenever it

appears to the secretary for aging and disability services or the secretary’s designee that a more

restrictive setting is necessary, the secretary or secretary’s designee may request that the district

court order placement in a more secure setting.

(b) Before a change in placement, conditional release, or discharge of a defendant pursuant to

subsection (a), the secretary or secretary’s designee shall submit a report to the court that includes:

(1) a description of the defendant’s current course of treatment;
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(2) a current assessment of the defendant's mental status or condition;

(3) recommendations for future treatment, if any; and

(4) recommendations regarding the requested change in placement, conditional release,

or discharge. 

(c) Upon receiving the report from the secretary or secretary’s designee, the district court shall

order that a hearing be held on the proposed change in placement, conditional release, or discharge.

The court shall give notice of the hearing to the facility in which the defendant is placed, to the

district or county attorney, and to the defendant or the defendant’s attorney. The county or district

attorney shall provide victim notification regarding the hearing. The court may order the defendant

to undergo an evaluation by a person designated by the court. If the court orders an evaluation,

copies of the report shall be given to the district or county attorney and to the defendant or the

defendant’s attorney at least seven days prior to the hearing. 

(d) At the hearing, the court shall receive all relevant evidence, including the written findings

and recommendations of the secretary or secretary’s designee, and shall determine whether the

defendant’s placement shall be changed to a more or less restrictive setting or whether the defendant

shall be conditionally released pursuant to section 6, and amendments thereto, or discharged

pursuant to section 7, and amendments thereto. The defendant shall have the right to present

evidence at the hearing and to cross-examine any witnesses called by the district or county attorney.

The county or district attorney shall notify any victims of the outcome of the hearing.

New Section 6.  (a) If the court orders conditional release, the court may order the defendant be

placed in an appropriate facility or community services program. A defendant on conditional release

shall be supervised by the district court probation and parole services. The court may set conditions

to the release to ensure the defendant’s well-being and the public’s safety. 

(b) In order to ensure the safety and welfare of a defendant who is to be conditionally released

and the citizenry of the state, the court may allow the defendant to remain in custody at a facility

under the supervision of the secretary for aging and disability services for a period of time not to

exceed 45 days in order to permit sufficient time for the secretary to prepare recommendations to

the court for a suitable reentry program for the defendant and allow adequate time for the county or

district attorney to provide victim notification. The reentry program shall be specifically designed

to facilitate the return of the defendant to the community as a functioning, self-supporting citizen,
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and may include appropriate supportive provisions for assistance in establishing residency, securing

gainful employment, undergoing needed vocational rehabilitation, receiving marital and family

counseling, and any other outpatient services that appear beneficial. 

(c) At any time during the conditional release period, a conditionally released defendant, through

the defendant’s attorney, or the county or district attorney may file a motion for modification of the

conditions of release, and the court shall hold an evidentiary hearing on the motion within 14 days

of its filing. The court shall give notice of the time for the hearing to the defendant or the

defendant’s attorney, and the county or district attorney. If the court finds from the evidence

presented at the hearing that the conditional provisions of release should be modified or vacated, the

court shall so order. 

(d) If at any time during the conditional release, the court is informed that the defendant is not

satisfactorily complying with the provisions of the conditional release, the court, after a hearing for

which notice has been given to the county or district attorney and the defendant or the defendant’s

attorney, may make orders:

(1) for additional conditions of release; or 

(2) ordering that the defendant be placed in a more restrictive setting. 

(e) This section shall be part of and supplemental to article 33 of chapter 22 of the Kansas

Statutes Annotated, and amendments thereto.

New Section 7.  (a) Placement under section 4(c), and amendments thereto, shall not exceed 24

months unless the court determines that the defendant remains likely to cause harm to self or others.

(b) At least annually, or more frequently as the court deems appropriate, the court shall conduct

a hearing to review the status and placement of the defendant. A hearing under section 5 or 6, and

amendments thereto, shall satisfy this requirement. The court may order that the defendant undergo

an evaluation by a person designated by the court. If the court orders an evaluation, copies of the

report shall be given to the district or county attorney and to the defendant or the defendant’s

attorney at least seven days prior to the hearing. If the court determines that the defendant remains

likely to cause harm to self or others, the court shall determine whether the defendant’s current

placement and conditions remain the least restrictive as necessary to protect the public. The court
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may order such changes in placement and conditions as are in the defendant’s best interests and

consistent with public safety.

(c) If at any time the court finds that the defendant is no longer a mentally ill person or is no

longer likely to cause harm to self or others, the court shall dismiss the criminal case without

prejudice unless the court determines that the defendant has attained competency. The county or

district attorney shall provide victim notification. Before dismissal, the court may order the

defendant to undergo an evaluation to determine whether the defendant has attained competency.

(d) This section shall be part of and supplemental to article 33 of chapter 22 of the Kansas

Statutes Annotated, and amendments thereto.

New Section 8.  (a) When a criminal case is dismissed without prejudice under this article, the

period of limitation for the prosecution for the crime charged shall not continue to run until the

defendant has been determined to have attained competency in accordance with K.S.A. 22-3302,

and amendments thereto.

(b) This section shall be part of and supplemental to article 33 of chapter 22 of the Kansas

Statutes Annotated, and amendments thereto.

Section 9.  K.S.A. 22-3305 is hereby amended to read as follows: 22-3305. (1) (a) Whenever

involuntary commitment proceedings have been commenced by the secretary for aging and

disability services as required by K.S.A. 22-3303, and amendments thereto, and the defendant is not

committed to a treatment facility as a patient, the defendant shall remain in the institution where

committed pursuant to K.S.A. 22-3303, and amendments thereto. The secretary for aging and

disability services shall promptly notify the court and the county or district attorney of the county

in which the criminal proceedings are pending for the purpose of providing victim notification, of

the result of the involuntary commitment proceeding. 

(2) (b) Whenever involuntary commitment proceedings have been commenced by the secretary

for aging and disability services as required by K.S.A. 22-3303, and amendments thereto, and the

defendant is committed to a treatment facility as a patient but thereafter is to be discharged pursuant

to the care and treatment act for mentally ill persons, the defendant shall remain in the institution

where committed pursuant to K.S.A. 22-3303, and amendments thereto, and the head of the

treatment facility shall promptly notify the court and the county or district attorney of the county in

which the criminal proceedings are pending for the purpose of providing victim notification, that

the defendant is to be discharged. 
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(c) When giving notification to the court and the county or district attorney pursuant to

subsection (1) or (2) this section, the treatment facility shall include in such notification an opinion

from the head of the treatment facility as to whether or not the defendant is now competent to stand

trial. Upon request of the county or district attorney, the court may set a hearing on the issue of

whether or not the defendant has been restored to competency. If such hearing request is granted,

the county or district attorney shall provide victim notification regarding the hearing date. If no such

request is made within 14 days after receipt of notice pursuant to subsection (1) or (2) this section,

the court shall order the defendant to be discharged from commitment and shall dismiss without

prejudice the charges against the defendant, and the period of limitation for the prosecution for the

crime charged shall not continue to run until the defendant has been determined to have attained

competency in accordance with K.S.A. 22-3302, and amendments thereto. The county or district

attorney shall provide victim notification regarding the discharge order. 

Section 10.  K.S.A. 59-2946 is hereby amended to read as follows:

. . . 

(f) (1) "Mentally ill person subject to involuntary commitment for care and treatment" means a

mentally ill person, as defined in subsection (e), who also lacks capacity to make an informed

decision concerning treatment, is likely to cause harm to self or others, and whose diagnosis is not

solely one of the following mental disorders: Alcohol or chemical substance abuse; antisocial

personality disorder; intellectual disability; traumatic or acquired brain injury; organic personality

syndrome; or an organic mental disorder.

. . . 

22

http://www.ksrevisor.org/statutes/chapters/ch22/022_033_0003.html


23



24



25



26



27



28



29



30



31



32



33



34



35



36



37



38



39



40



41



42



43



44



45



46



47



48



49



50



51



52



53



54



55



56



57



58



59



60



61



62



63



64



65



66



67



Kansas Department of Social and 

Rehabilitation Services 

l<a-h 
SQ 1. C 486 

I /2-00 I 

Report of the 
Secretary's 
Chapter 208, Section 9 · 

Task Force · 

· JUL 2 2 2002 

KANSAS STATE LIBRARY 
300 SW 10th AVE RM 343 
TOPEKA.KS 66612-1593 

December 14, 2001 

Janet Schalansky, 
Secretary of Social and Rehabilitation Services 

.,.. 

68



y 
Contents: 

Page(s) 

1. List of Members of the Secretary's Task Force............. 4 - 5 

2. TASK FORCE'S REPORT TO THE SECRETARY.... 7 - 15 

3. Recommended Amendments to K.S.A. 22-3303 and
K.S.A. 22-3305 . . ... .. . . .. ..... ... . .. . .. ... ...... ... ... .. .. . . .. ... .. . . .. . . . ....... 16 - 21 

4. Task Force's Points of Agreement .................................. 22 

5. Diagram of Task Force's Recommendation .................. 23 

Appendix: 

6. Aiternative Approaches ........ .... ...... ... .. .. . .. ...... .. .. .. ... ... .. .. 26 - 27 

7. Reasons Why Someone Might Be Incompetent .... .. . . .. . 28 - 29 

8. Chapter 22, Article 33 (and notes) ... '.............................. 30 - 34 

9. Chapter 208, Sections 8 and 9, of the 2001 Session
Laws of Kansas ........... '. .............. ; . .:.................................. 35 - 37 

10. Felony Crimes Sorted By Severity ............................... 38 - 43 

11. Care and Treatment Act Definitions
(and notations) ................................................................. 44 - 46 

12. Flow Chart of Involuntary Mental Illness
Commitment Proceedings . . . . . .. . . . . ... .. ....... .. . . . . . . . .. . . .. . .. .. . 4 7 

13. The Shifting Sands Upon Which The Mental
Health Services System Rests . .. . . . . . .. . .. ... .. . .. . . .. . . . .. . .. .. . . . 48 - 49 

69



1111111111~~~ij~11rl~i1~i1i 1m11~~I1i1~ 111111111 
3 5141 00151520 5 

14. State v. Cellier, 263 Kan. 54 (1997) 
( excerpt) ......................................................................... 50 - 56 

15. In the Matter of Ada Vanderblomen, 264 Kan. 676 
(1998) . . .. ... . . . .. . .. . . .. . . . . ... .. .. . . . . . . . . . . . . . .. . . .. ...... .. . . . . . .. . . . . . . .. .. . .. 57 - 64 

16. Materials Concerning CDDOs and MR/DD 
Services . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . 65 - 73 

17. Materials Concerning HCBS/HI Services................ 74 - 79 

18. List of the Community Mental Health Centers ....... 80 - 83 

DEPOSITORY 
JUL 2 2 2002 

KANSAS STATE LIBRARY 
300 SW 10th AVE RM 343 
TOPEKA.KS 66612-1593 

70



Participants of the Secretary's Chapter 208, Section 9 Task Force 

Name: 

James L. Johnson, Chair 

Kathy Lobb 

Jeanne Abraham-Lunz 

Barb Bishop 

Jane Rhys 

Ed Collister 

Jessica K1uian 

Deb Schwarz 

Doug McNett 

Jim Germer 

Matthew Stowe 

Tara Cunningham 

Kathy Stiffler 

Representing: 

Sunflower Diversified Services, Inc. 
Great Bend 

Self Advocacy Coalition of Kansas 
Lawrence 

Self Advocacy Coalition of Kansas 
Lawrence 

Self Advocacy Coalition of Kansas 
Lawrence 

Kansas Council on Developmental 
Disabilities, Topeka 

Kansas Judicial Council 
Topeka 

Kansas Judicial Council 
Topeka 

Kansas Department on Aging 
Topeka 

Pawnee County Attorney's Office 
Larned 

Kansas Advocacy & Protective Services, 
Inc., Topeka 

Beach Center, University of Kansas 
Lawrence 

COMCARE of Sedgwick County 
Wichita 

Individual Support Systems, Inc. 
Topeka 

71



John Randolph 

Paul Klotz 

Gordon Criswell 

Jean Krahn 

Randy Proctor 

Betsy Patrick 

Gary Daniels 

Linus Thuston 

John House 

Phil Ledford 

Michael Deegan 

Greg Wintle 

Elizabeth Phelps 

Mental Health Center of East Central 
Kansas, Emporia 

Association of Community Mental 
Health Centers, fuc., Topeka 

Wyandotte Community Developmental 
Disabilities Center, Kansas City 

Kansas Guardianship Program 
Manhattan 

Osawatomie State Hospital 
Osawatomie 

Osawatomie State Hospital 
Osawatomie 

Parsons State Hospital & Training 
Center, Parsons 

Parsons State Hospital & Training 
Center, Parsons 

Office of the General Counsel, 
Dept. of S.R.S., Topeka 

Lamed State Hospital 
Larned 

Community Supports & Services, 
, Dept. of S.R.S., Topeka 

Community Supports & Services, 
Dept. of S.R.S., Topeka 

Community Supports & Services, 
Dept. of S.R.S., Topeka 

72



73



Report to the Secretary 
Concerning Persons Non-Restorable to Competency 
(In response to Section 9 of Chapter 208 of the 2001 Session Laws of Kansas) 

December 14, 2001 

Madam Secretary: 

Your task force met regularly over the course of approximately three months this past fall 

and carefully studied the provisions of Chapter 22, Article 33 of the Kansas Statutes Annotated, 

including the recent amendments to K.S.A. 22-3303. These amendments were enacted during 

the 2001 Legislative Session and appear at Section 8, Chapter 208 of the 2001 Session Laws of 

Kansas. Your task force also carefully studied the programs within S.R.S. (both those within 

institutional settings and those available through community based programs) which would be 

applicable to persons found not competent to proceed with criminal proceedings. Finally, your 

task force carefully studied how the S.R.S. systems respond to such persons now, both formally, 

in light of the current laws concerning incompetency, and informally, when those laws don't 

seem to provide further direction. 

• Our conclusion is that the current laws, even as they were amended last Session, 

clumsily deal with such persons and makes understanding ~hat actually happens in their 

circumstances difficult to follow and fully comprehend. We conclude that there exists a great 

deal of mis-understanding with regard to these matters, which the current laws contribute to. We 

further conclude that the current laws concerning these matters hinders, rather than helps, in 

ensuring the public's safety and the delivery of appropriate services to individuals who are not 

restorable to competency. 
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Finally, your task force carefully and fully considered five alternative approaches which 

might be adopted with regard to these individuals, and recommends to you what we refer to as 

the "services matching" approach. 

The Problem With the Current Laws 

We found that the current provisions of Article 33 create, at least on paper, for a small but 

significant number of persons who are not competent to proceed with criminal proceedings a 

"dead end." It is this apparent "dead end" that leads to feelings of frustration and the mis

understanding that there is nothing that can be done. 

• For those persons who are not "mentally ill" (as that term is now defined for most 

persons who are not competent, even after the 2001 amendments, and as it was defined and 

understood in Article 33 proceedings for all defendants prior to the amendments that were passed 

last session), the law makes no provisions for what is to happen after the Secretary's required 

Chapter 59 petition is filed, but denied and dismissed. This is the "dead-end" that creates the 

mis-understandings that exist with regard to what actually happens to these individuals. 

• The 2001 amendments to K.S.A. 22-3303 do not, for the overwhelming majority of 

persons who are found to be incompetent to proceed for reasons other than "mental illness," 

correct this problem. 

• The 2001 amendments to K.S.A. 22-3303, by their limiting provisions, will apply 

to very few, if any, actual cases. We conclude that, contrary to what we presumed to have been 

the Legislature's expectation, the amendments will likely fail to fix the problem even with regard 

to those persons at which those amendments were aimed. Nor, do we conclude, that any 

- 2 -
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extension of those amendments would improve matters. Instead, we believe any extension would 

only make matters worse. 

While the provisions in Article 33 that require a mental illness proceeding make good 

sense and lead to appropriate services for persons who are actually mentally ill, any attempt to 

"force-fit" persons who will not benefit from mental health services into that system will both 

drain and waste limited resources available to that system, and make it less likely that appropriate 

services will be timely provided to them. Not only do the present requirements that the Secretary 

file and prosecute a mental illness case on individuals for whom it is apparent at the outset that 

such proceedings will result only in wasted effort and expense seem silly, but by that very waste 

of time, effort and expense, the law creates a false sense that no appropriate resources exist. 

Such is simply not the case. 

• We found that, in fact, many resources and programs already exist to serve such 

persons, and such services are capable of being delivered in ways that protect the public's safety, 

but because utilizing these alternative resources and programs depends upon informal means of 

obtaining access to them, a false understanding that there is "nothing that can be done" is 

fostered among persons who are not aware of the "informal" proceedings that often do take place 

in these cases. 

Chapter 208, Section 8 Represents 
a False Solution to the Problem 

Our conclusion was that the 2001 amendments to K.S.A. 22-3303 will not likely have much 

effect. To date, they have not been applied in any case of which we became aware of. Because 
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the provisions of the 2001 amendments apply in such narrow circumstances, we concluded that 

they will rarely, if ever, be actually applied. In the unlikely event that they were, we conclude 

that any positive effect these provisions might have will be far outweighed by the negative 

consequences they will likely generate, not the least of which would be the impact upon the 

individual who is "force fitted" into services and programs not geared to meet their needs. \Ve 

also noted that the costs which would be associated with the application of the 2001 amendments 

would far exceed the costs that would otherwise be associated with a more appropriate solution. 

• To keep a person institutionalized in a S.R.S. facility costs, on average, $160.00 

per day. That adds up to $4,800.00 per month, and $57,600.00 per year! 

• Only rarely would a person who is incompetent to stand trial require 

institutionalization in order to meet either their needs or the public's need for their safekeeping. 

• Instead, community based programs designed to both manage and care for persons 

with disabilities costs only a fraction of the costs of their institutionalization. 

The Problem Is Not So Large 
That It Can Not Be More Efficiently Addressed 

We found that the numbers of persons annually to whom Article 33 requirements apply are 

quite small. Strictly speaking, there are at most only a total of no more than 35 to 40 or so of 
, 

these cases a year. We did hear from the representatives on our task force who are or have been 

prosecutors that there have been in the past, and likely continues to be, a few other cases which 

are never formally filed because of the false understandings that exist among many Judges and 

attorneys with regard to what actually can be done. We concluded, however, that in many of 
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those cases the same informal solutions that are utilized in the cases that actually do get filed, but 

that require "informal" resolutions, are being utilized in these cases as well, such that those 

unaccounted for cases become a "wash" in accounting for the numbers. 

We found that in most of the 40 or so cases in which Article 33 requirements apply, that 

mental illness does account for the reason why the individual was found to be incompetent, and 

in those cases, mental health services are appropriate and are generally appropriately provided. It 

is the few cases, and as best as we could determine, in maybe only 10 or, at most, 15 cases a year 

that create the problems and mis-understandings. This figure accounts for all cases, including 

misdemeanors, juvenile offenses and felonies, in which a person is found to be not competent for 

reasons involving disabilities other than mental illness. 

Of this 10 or 15 cases, at most only 1 or 2 cases a year, presents to S.R.S. serious 

concerns for public safety. In many years, we were advised that the number is actually zero cases 

that present serious concerns for public safety. For those 1 or 2 cases, S.R.S. deals with those 

individuals by arranging the appointment of a guardian and having the guardian admit the person 

to an inpatient facility, usually Parsons State Hospital. The charges pending against those 

persons may or may not have been of a serious nature. It is, instead, circumstances peculiar to 

that individual that often makes the person particularly dangerous. This small number of actual 

/ 

cases involved belies any necessity to try to deal with this problem through broadly worded 

statutory amendments. To do so only invites unforseen complications and difficulties. 

Our Recommended Solution 

We recognize that while the numbers of cases as a whole may be small, any one case 
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may be of significant concern to the local community in which it arises. We recognize the 

current "dead end" provisions cause considerable consternation in those cases where it arises. A 

solution is called for. In attempting to find one, we reviewed five principal approaches to solving 

this problem. One of those was the mental illness definition approach taken by the 2001 

amendments to K.S,A. 22-3303. Other approaches reviewed included other civil commitment 

schemes, custodial approaches, automatic guardianships and a "match-making" approach. We 

compared how each of these approaches would "dove-tail" into current services and resources, 

and how each of these various approaches might be implemented and enforced. 

• We concluded that an approach which provided a mechanism for "matching" 

individuals with existing services, from the full range of available services, everything from 

institutionalization to varying degrees of community supervision and assistance, and which 

provided for formal accountability in the context of legal proceedings to review the selected 

services, would best meet the requirements of providing for both public safety and the delivery of 

appropriate services to the individual. 

We dubbed this the "services matching" approach. It would involve making a specified 

individual or agency initially responsible for determining what specific services were most 

appropriate to an individual who had been found incompetent, on whatever basis that finding had 

been made, and then, taking into account legitimate concerns for public safety, arranging for and 

ensuring the delivery of appropriate services. At the same time, we would require a mechanism 

whereby that decision-making person can be made to explain and justify their determinations, 

and we would require an opportunity for appropriate input to those determinations by the court 

and attorneys in the case from which the incompetency finding arose. Only when all parties were 
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satisfied that both concerns for public safety and the appropriateness of the services to be 

provided had been adequately addressed would we conclude the first phase of legal proceedings. 

Thereafter, we would recommend a process of ongoing review and revision of those services and 

safety concerns, overseen through judicial proceedings. We recommend that this process 

continue indefinitely, until such time as the defendant is either found to be competent, or all 

concerns about safety are resolved to the satisfaction of that judicial oversight. 

• Only through this case-by-case approach, with judicial oversight, could we feel 

comfortable that appropriate, customized services would be provided in the safest and most 

effective and efficient manner. 

Our recommended "services matching" approach is somewhat closely described by the 

Senate version ofHB2084 (2001 Session), but we would recommend adding and using differing 

language to clarify the court's authority to oversee _the provision of appropriate or necessary 

services and to issue orders of conditional release. (See our attached recommended statutory 

language.) We further recommend that someone be asked to take the lead in educating the 

Judges and attorneys who would be involved in such cases as to enforcement actions that are 

already available to them and which could be taken should the person fail to comply with any 

requirements placed upon them by the courts or by their treatment providers. 

• We find that no approach, including institutionalization, can reduce to absolute 

zero the risk that a person who has been found not competent to proceed would not re-offend. 

• Many services, including one-to-one supervision, are available through 

community based programs, even when the assessed risk of re-offense is determined to be high. 

• The actual risk ofre-offense is often quite different from what some persons 
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assume that risk to be. 

The greatest concern we had with our recommended solution was the identity of the person 

or agency to whom would be given the initial responsibility for determining needs, assessing the 

public's safety concerns, and "matching" the incompetent individual to services .. We, therefore, 

recommend that initially, and until the original parties to the criminal court proceedings are 

satisfied, that responsibility be assigned to the Secretary of S.R.S. Thereafter, if a continuing 

need exists, we believe the responsibility for continued monitoring and decision making can be 

passed to a court appointed guardian. Doing so ensures continuing accountability in a formal 

manner, because of the on-going supervision a guardian can be provided by the court that 

appoints and oversees a guardianship. 

While Kansas' current reliance upon an all-volunteer cadre of "public" guardians makes 

this secondary assignment more difficult, the small numbers involved has to date made this 

solution feasible. However, we did come to the conclusion that in the long run, Kansas will need 

to supplement that system with a limited, professional component, particularly so in order to be 

fair to the volunteers who participate in our current program, who should more appropriately 

handle other, less demanding, cases. 

• We recommend that the State consider adopting some form of a professional 

public guardianship program that is financed by local and/o~ state funds. We recognize that the 

additional financial obligation that would entail is probably not feasible at this time, given the 

State's current fiscal situation, however, when we compared the costs of such a system with the 

costs that we anticipate would be associated with any expansion of the institutionization 

approach the Legislature started to take last Session, we became convinced that our approach 
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would be a cost savings measure in the final analysis. We recommend that another task force be 

assembled and given responsibility to explore how a limited, professional component to the 

State's guardianship resources could be developed and implemented in a manner which would 

supplement the State's current "all-volunteer" program. 

We attach hereto copies of certain of the materials the task force reviewed, and the points 

of agreement we reached prior to making our recommendations and this report. Thank you for 

the opportunity to have served you in this manner. 

Respectfully submitted, 

ers of the Secretary's 
Chapter 208, Section 9 Taskforce 
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We recommend the following amendments to K.S.A. 22-3303 and K.S.A. 22-3305: 

22-3303. ( 1) A defendant who is charged with a felony and is found to be incompetent to 

stand trial shall be committed for evaluation and treatment to the state security·hospital or to any 

appropriate county or private institution treatment facility. A defendant who is charged with a 

misdemeanor and is found to be incompetent to stand trial shall be committed for evaluation and 

treatment to a state psychiatric hospital or to any appropriate state;- county or private instittttion 

treatment facility. Any such commitment shall be for a period of not to exceed 90 days. Within 

90 days after the defendant's commitment to such institution state hospital or treatment facility, 

the chief medical officer of such instittttion state hospital or treatment facility shall certify to the 

court whether the defendant has a substantial probability of attaining competency to stand trial in 

the foreseeable future. If such probability does exist, the court shall -order again commit the 

defendant to temam in an that or another appropriate state, county or private instittttion treatment 

facility for further care and treatment until the defendant either attains competency to stand trial 

or for a period of six months from the date of the original commitment, whichever occurs first. If 

such probability does not exist, the court shall order the defendant to remain in the state hospital 

or treatment facility where originally committed and shall order the secretary or social and 

rehabilitation services to commence involttntm') commitment proceedings pnrsnant to article 29 

of chapter 59 of the Kansas Starnes Arm.otated, and any ~dments thereto. For snch 

ptoeeedings, "mentally ill person sttbjeet to involttntary commitment fot care and tteatment" 

means a mentally ill petson, as defined in sttbseetion (e) ofK.S.A. 2000 Sttpp. 59-2946, and 

amendrnents the1eto, \li.ho is likel)' to canse h:atm to self ot others, as defined in sttbseetion (f)(J) 

ofK.S.A.2000 Sttpp. 59-2946, and amendments thcteto. The othet ptovisiom ofsubseetion (f) 
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ofK.S.A. 2000 Supp. 59-2946, and amendments thereto, shall not apply conduct an investigation 

concerning the circumstances of the defendant and. based upon the reasons for which the 

defendant was found not competent to stand trial and any other factors relevant to the defendant's 

circumstances, determine what services would be appropriate for the defendant, or what 

placement of the defendant involving the least restrictive setting would be appropriate. to meet 

both the needs of the defendant and that are consistent with public safety. Whenever such shall 

be appropriate. the secretarv shall commence an involuntary commitment proceeding pursuant to 

either article 29 or article 29b of chapter 59 of the Kansas ·statutes Annotated, and amendments 

thereto. or a guardianship proceeding pursuant to article 30 of chapter 59 of the Kansas Statutes 

Annotated, and amendments thereto. The secretary shall report to the court. the defendant's 

attorney and to the county or district attorney of the county in which the criminal proceedings are 

pending, the secretary's findings, recommendations and actions concerning the defendant. 

Thereafter, the court shall set a hearing upon the secretary's report. At the conclusion of such 

hearing, the court mav enter such orders as are appropriate, including ordering the secretarv to 

further review and report upon the defendant's needs or community concerns, or to provide or 

cause to be provided such services as the secretary determines appropriate to meet the needs of 

the defendant. Upon a showing to the court that the defendant's needs are being met and that the 

public's safety is reasonably assured, including, when appropriate, bv the exercise of continuing 

jurisdiction by a court pursuant to a care and treatment proceeding instituted pursuant to article 

29 or article 29b of chapter 59 of the Kansas Statutes Annotated. and amendments thereto. or a 

guardianship proceeding instituted pursuant to article 30 of chapter 59 of the Kansas Statutes 

Annotated, and amendments thereto, the court shall conditionally release the defendant 
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and dismiss without prejudice the charges then pending against the defendant. and the period of 

limitation for the prosecution for the crime· charged shall not continue to run until the defendant 

has been determined to have attained competency in accordance with K.S.A. 22-3302 and· 

amendments thereto. 

(2) If a defendant who was found to have had a substantial probability of attaining 

competency to stand trial, as provided in subsection (1), has not attained competency to stand 

trial within six months from the date of the original commitment, the court shall then order the 

secretary of social and rehabilitation services to commence in ... olnntary conmritmen:t proceedings 

pmsttant to article 29 of chapter 59 of the Kansas Statutes Annotated, and an, amendments 

theieto. For sttch proceeding, "mentally ill person sttbjeet to imolttntacy commitment fot eatc 

and treatment" means a mental}} ill person, as defined in sttbseetion (e) ofK.S.A. 2000 Strpp. 59-

2946, and amendments theieto, ~ho is likel} to cause harm to self and othets, as defined in 

sttbseetion (:f)(3) ofK.S.A.2000 Supp 59-2946, and amendments thereto. The other provisions of 

sttbseetion (:f) of K.S.A. 2000 Supp. 59-2946, and amendments theieto, shall not apply conduct 

an investigation concerning the circumstances of the defendant and, based upon the reasons for 

which the defendant was found not competent to stand trial and any other factors relevant to the 

defendant's circumstances, determine what services would be appropriate for the defendant, or 

what placement of the defendant involving the least restrict setting would be appropriate, to meet 

both the needs of the defendant and that are consistent with public safety. The secretary shall 

commence such involuntary commitment proceedings or guardianship proceedings as may be 

appropriate and report to the court, as provided for in subsection (1 ). Thereafter the court shall 

set a hearing upon the secretary's report and proceed as provided for in subsection (1). 
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(3) When reasonable grounds exist to believe that a defendant who has been adjudged 

incompetent to stand trial is competent, the court in which the criminal case is pending shall 

conduct a hearing in accordance with K.S.A. 22-3302 and amendments thereto to determine the 

person's defendant's present mental condition. Reasonable notice of such hearings shall be 

given to the prosecuting attorney, the defendant and the defendant's attorney of record, if any. If 

the court, following such hearing, finds the defendant to be competent, the proceedings pending 

against the defendant shall be resmned. 

( 4) A defendant committed to a an inpatient public institution treatment facility under the 

provisions of this section who is thereafter sentenced for with respect to the crime cliarged 

charges pending at the time of commitment may be credited with all or any part of the time 

during which the defendant was committed and confined in such inpatient public institution 

treatment facility. · 

22-3305. ( 1) Whenever involuntary commitment proceedings pursuant to article 29 or 

29b of chapter 59 of the Kansas Statutes Annotated, and amendments thereto, have been 

commenced by the secretary of social and rehabilitation services as required by K.S .A. 22-3 303 

and amendments thereto, and but the defendant is not committed to a treatment facility as a 

' 
patient, the defendant shall remain in the institution treatment facility where committed pursuant 

to K.S.A. 22-3303 and an1endments thereto, or where detained pursuant to the proceedings 

instituted pursuant to article 29 or 29b of chapter 59 of the Kansas Statutes Annotated, and 

amendments thereto, and the secretary shall promptly notify the court1 and the county or district 

attorney of the county in which the criminal proceedings are pending, within or as a supplement 
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to the secretary's report required byK.S.A. 22-3303 and amendments thereto, of the this result of 

the involuntary commitment proceeding. Thereafter. the court shall proceed as provided for in 

subsection (1) (?fK.S.A. 22-3303 and amendments thereto. 

(2) Whenever involuntary commitment proceedings pursuant to article 29 or 29b of 

chapter 59 of the Kansas Statutes Annotated, and amendments thereto, have been commenced by 

the secretary of social and rehabilitation services as required by K.S.A. 22-3303 and amendments 

thereto, and the defendant is committed to a treatment facility as a patient but thereafter is 

determined to be appropriate to be discharged pursuant to the provisions of care and treatment 

act for mentally ill pernons article 29 or 29b of chapter 59 of the Kansas Statutes Annotated, and 

amendments thereto, the defendant shall remain in the instittt1:ion treatment where committed 

pursuant to K.S.A. 22-3303 either article 29 or 29b of chapter 59 of the Kansas Statutes 

Annotated, and amendments thereto.,, and the head of the treatment facility shall promptly notify 

the court and the county or district attorney of the county in which the criminal proceedings are 

pending that the defendant is appropriate to be discharged. 

When giving such notification to the court and the county or district attorney pursuant to 

sttbsection (1) or (2), the head of the treatment facility shall include in such with that notification 

an opinion frnm the head ofthe treatment facility as to whether or not the defendant is now 

competent to stand trial. Upon request of the county or district attorney, the court may set a 

hearing on the issue of whether or not the defendant has been restored to competency. If no such 

request is made within 10 days after receipt of the head of the treatment facility's notice pursuant 

to sttbseetion (1) or (2), the court shall order that the head of the treatment facility may discharge 

the defendant to be discharged from commitment and shall dismiss without prejudice the charges 
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against the defendant, and the period oflimitation :fur the prosecution :fur the crime charged shall 

not continue to run until the defendant has been determined to have attained competency in 

accotdance with K.S.A. 22-3302, and amendments thereto. 

Note: similar amendments should also be made to K.S.A. 38-1638 and K.S.A. 38-1639, 

within the Juvenile Offenders Code. 
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Secretary's Chap. 208, Sec. 9 Task Force 
Points of Agreement Concerning Persons Not Restorable to 
Competency 

1. The "definitions" approach taken by Chapter 208, Sec. 8, doesn't make much sense. 

• It is unlikely to make much difference given its limiting language. Few persons, if any, 
who are not restorable to competency are likely to come within its terms. 

• It fails to address, for the most part, the underlying problems presented by Article 33. 

• In concept, it necessarily burdens the mental health services delivery system and could 
result in significant, ill-affordable additional costs to that system, if expanded. 

2. Any approach which attempts to deal with this complex problem in a simplistic "legal" way. 
must, necessarily, approach persons who are not restorable to competency as a group 
( definitions, codes & automatic custodial concepts necessarily must be applied across a whole 
spectrum of persons to which the letter of the law would apply). However, the problem is, at 
heart, a case-by-case problem, which needs to be addressed with case-by-case solutions. 

3. The numbers of persons who are not restorable that this problem involves is not so large that 
it can not be adilressed on a case-by-case basis. To this point, that is what has been done 
informally whenever the "formal" solution provided for by law does not fit the circumstances 
of the individual at hand. However, the lack of a formal fm;um in which the solutions selected 
to deal with any specific situation can be discussed and critiqued has lead, in certain cases, to 
both some information being missed and to some parties being left out "of the loop." 

4. The solution to the problem of what to do with persons who are not restorable is one of 
management of their risk to "re-offend." As in all cases of risk management, the solution 
requires a balancing between a tolerance of the risk ( a determined actual risk, as opposed to an 
assumed risk) and the costs associated with the management technique employed. fu this 
regard, it must be acknowledged that no management technique that can be employed will 
reduce the actual risk to zero. 

· 5. The ability of any system to manage risk is directly proportional to the resources available to 
be used in that effort. For this problem, there are considerable resources available, 
particularly with regard to community based programs that can manage and provide services 
to individuals who have been found not competent. Some gaps do still exist, however. 
Prominent among those gaps is a lack of qualified guardians, knowledgeable of the tools 
available to a guardian to "enforce" selected management options. This State's reliance upon 
an all-volunteer system of "public" guardians seriously hampers any program that depends 
upon having guardians in place to make key determinations, and often limits their under
standing of how they might use the legal systems that are already in place. A professional 
supplement to Kansas' all-volunteer pool of guardians would significantly reduce this gap. 
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Alternative Approaches to Dealing \Vith the Incompetent Person: 

Other 
Civil 

Commitment 

Custody 

Mental 
Illness 

Commitment 

Guardianship 

Resources 
Match 
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Alternative Approaches to Dealing With the Incompetent Person: 

1. Current Article 33 System (Mental Illness) 

* What definition of mental illness? 

* What to do about the non-mentally ill? 

2. Other Civil Commitment 

* Based on "mental incompetence"? How defined? 

* Committed to where? (in-patient) 

* Olmstead requirement for out-patient? Committed to where? 

3. Resources Match (SRS/Senate 2084 Alternative) 

* Accountability after matched placement? 

4. In Custody of SRS 

* What does that mean in an adult context? 

5. Secretary of SRS as Legal Guardian 

* Based upon a presumption of disability? 

* What if the person is not disabled as defined in the guardianship code? 

* Conservator too? 
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Reasons why someone might be incompetent to stand trial: 

Juveniles: 

1. Immaturity (young age) 

Note: K.S.A. 38-1602(a) - a "juvenile" who can be charged as an offender is someone who 
is age 10 and up. 

* may simply require that the child has to "grow-up" in order for them to become competent 

Juveniles or Adults: 

2. Doesn't understand or speak English 

* may require a translator 

* what about "cultural incompetency"? 

3. Medical illness or other medical condition 

* including coma, quarantine, bed-fast and other medical conditions confining a person to a 
treatment facility of some type, or rendering them otherwise unable to participate in the 
criminal proceedings , 

4. Actively psychotic or othenvise impaired by reason of a mental illness 

* mental illness treatment ills!.Y relieve those symptoms 
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5. Drug/Alcohol induced psychosis or other impairment 

* detox may relieve those symptoms 

6. Mental Retardation/Developmental Disability 

* education may help 

7. Organic brain dysfunction 

* including brain injury, brain tumor, Alzheimer's Disease, etc. (but a condition that does not 
confine a person to a medical care facility) 

8.? -----------------------
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Article 33.-COMPETENCY OF 
DEFENDANT TO ST.AND TRIAL 

22-3301. Definitions, (1) For the pwpose 
of this article, a person is "incompetent to stand 
trial" when he is charged with a crime and, be
cause of mental illness or defect is unable: 

{a) To understand the nature and pwpose of 
the proceedings against him; or 

(b) to make or assist in making his defense. 
(2) Whenever the words "-competent," "com

petency," "inc~:fifitent'' and "incompetency" are 
used without q · cation in this article, they shall 
refer to the defendant's competency or incom
petency to stand trial, as defined in subsection (1) 
of this section. 

History: L. 1970, ch. 129, § 22-3301; July 1. 

22-3302. Proceedings to det~rmine 
competency. (1) At any time after the defendant 
has been charged with a crime and before pro
nouncement of sentence, the defendant, the de
fendant's counsel or the prosecuting attorney may 
request a determination of the defendant's com
petency to stand trial. If, upon the request of ei
ther party or upon the judge's own lmowiedge and 
observation, the judge before whom the case is 
pending finds that there is reason to believe that 
the defendant is incompetent to stand trial the 
proceedings shall be suspended and a hearing 
conducted to determine the competency of the 
defendant. 

(2) If the defendant is charged with a felony, 
the hearing to determine the competency of the 
defendant shall be conducted by a district judge. 

(3) The court shall determine the issue of 
competency and may impanel a jury of six persons 
to assist in making the determination. The court 
may order a psychiatric or psychological exami
nation of the defendant To facilitate the exami
nation, the court may: (a) If the defendant is 
charged with a felony, commit the defendant to 
the state security hospital or any county or private 
institution for examination and report to the court, · 
or, if the defendant is charged with a misde
meanor, commit the defendant to any appropriate 
state, county or private institution for examination 
and report to the court, except that the court shall 
not commit the defendant to the state soourity 
hospital or any other state institution unless, prior 
to such commitment, the director of a local county 
or/rivate institution recommends to the court 
an to the secretary of social and rehabilitation 
services that examination of the defendant should 

If it is suspected that the 
defendant is incompetent to 
stand trial, the court must 
suspend the criminal proceed
ings and determine the com
petency issue 

'¥ 
if felony 
charges, 

I 
defendant 
committed to 
SSH at Larned 
(with CMHC 
approval) 

or a local 
facility 

~ 
if misdemeanor 
charges, 

I 
defendant 
committee to 
OSH or LSH 
(with CMHC 
approval) 

or a local 
facility 
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CRIMINAL PROCEDURE 

be performed at a state institution; (b) designate 
any appropriate psychiatric or psychological clinic, 
mental health center or other psychiatric or psy
chological facility to conduct the exrunina.tion 
while the defendant is in jail or on pretrial release; 
or (c) appoint two qualified licensed physicians or 
licensed psychologists, or one of each, to examine 
the defendant and report to the court. If the court 
commits the defendant to an institution for the 
examination, the commitment shall be for not 
more than 60 days or until the examination is ~m
pleted, whichever is the shorter period of fune. 
No statement made by the defendant in the 
course of any examination provided fo~ by; this 
section, whether or not the defendant consents to 
the examination, shall be admitted iti evidence 
against the defendant in any criminal proceeding. 
Upon notification of the court that a. defendant 
committed for psychiatric or psychological exam
ination under this subsectiori has been found com
petent to stand trial, the court shall order that the 
defendant be returned not later than five days af
ter receipt of the notice for proceedings under 
this section. If the defendant is not returned 
within that time, the county in which the pro
ceedings will be held shall pay the costs of main-

; taining the defendant at the _institution or facility 
· for the period of time the defendant remains at 

the institution or facility in excess of the five-day 
period. 

( 4) If the defendant is found to be competent, 
the proceedings which have been suspended shall 
be resumed. If the proceedings were suspended 
before or dwing the preliminary examination, the 
judge who conducted the competency hearing 
may conduct a preliminary examination or, if a 
district magistrate judge was conducting the pro
ceedings prior to the competency hearing. the 
judge who conducted the competency hearing 
may order the preliminary examination to be 
heard by a district magistrate judge. 

(5) If the defendant is found to be incompe
tent to stand trial, the court shall proceed in ac
cordance with K.S.A. 22-3303 and amendments 
thereto. 

(6) If proceedings are suspended and a hear
ing to determine the defendant's competency is 
ordered after the defendant is in jeopardy, the 
court may either order a recess or declare a mis
trial. 

(7) The defendant shall be present personally 
at all proceedings under this section. 

History: L. 1970, ch. 129, § 22-3302; L. 1971, 
ch. 114, § 6; L. 1976, ch. 163, § 17; L. 1977, ch. 
121, § l; L. 1982, ch. 148, § l; L. 1984, ch. 128, 
§ l; L. 1986, ch. 115, § 64; L. 1986, ch. 299, § 2; 
L. 1986, ch. 133, § 2; L. 1992, ch. 309, § l; July 
1. 

for up to 
60 days 

for up to 
60 days 

returned to court for a 
competency hearing 

if competent, criminal 
proceedings resume 

if still not competent, 

proceed as provided 
for in 22-3303 
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COMPETENCY OF DEFENDANT TO STAND TRIAL 

-~ '• ------
22-3303. Commitment of incom~tent; 

limitation; civil commihnent proceedings; re
gained competency; credit for time commit
ted. (1) A defendant who is charged with a felony 
and is found to be incompetent to stand trial shall 
be committed for evaluation and treatment to the 
state security hospital or any appropriate county 
or private institution. A defendant who is charged 
with a misdemeanor and is found to be incom
petent to stand trial shall be committed for eval-

. nation and treatment to any appropriate state, 
· county or private institution. Any such commit

ment shall be for a period of not to ex:~ed 90 days. 
Within 90 days after the defendant's commitment 
to such institution, the chief medical officer. of 
such institution shall certify to the court whether 
the defendant has a substantial probability of at
taming competency to stand ~ in the foresee
able future. If such probability does exist. the 
court shall order the defendant to remain in an 
appropriate state, county or private institution un
til the defendant attains competency to stand trial 

, or for a period of six months from the date of the 
· original commitment, whichever occurs first. H 

such probability, does not exist, the court shall or
der the secretary of social and rehabilitation seIV
ices to commence involuntary comroitme~t pro-

. i ~eedings pursuant to article 29 of chapter 59 of 
i the Kansas Statutes Annotated, and any amend

ments thereto. 
(2) If a defendant who was found to have had 

a substantial probability of attaining competency 
to stand trial, as provided in subsection (1), has 
not attained competency to stand trial within .six 
months from the date of the original commitment,· 
the court shall. order the secretary of social and 
rehabilitation services to commence involuntary 
commitment proceedings pursuant to article 29 of· 
chapter 59 of the Kansas Statutes Annotated, and 
any amendments thereto. 

(3) When reasonable grounds exist to believe 
that a defendant who has been adjudged incom
petent to stand trial is competent, the court in 
which the criminal case is pending shall condµct 
a hearing in accordance with K.S.A. 22-3302 and 
amendments thereto to determine the person's 
present mental condition. Reasonable notice of 
such hearings shall be given to the prosecuting 
attorney, the defendant and the defendant's at
torney of record, if any. If the court, following 
such hearing, finds the defendant to be compe
tent, the proceedings pending against the defen
dant shall be resumed. 

when the defendant is not competent 
to stand trial (22-3302) 

if felony 
charges, 

I 
defendant 

I 

committed to 
SSH at Larned 
or a local 
facility 

for up to 
90 days 

I 
can be 
extended 
for another 
90 days 

if misdemeanor 
charges, 

I 
defendant 
committed. to 
OSH or LSH 
or a local 
facility 

I 
for up to 
90 days · 

I 
can be 
extended 
for another 
90 days 

.i. 

returned to court for a 
competency hearing 

L if competent, criminal t' proceedings resume 

if still .not competent, 
I 

Sec. of S.R.S. ordered to 
file C~apter 59 involuntary 
mental illness commitment 
petition 

I 
if committed, and then the defendant 
later.becomes competent, notice is 
sent back to the court and the 
criminal proceedings resume 
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CRIMINAL PROCEDURE 

(4) A defendant committed to a public insti
tution under the provisions of this section who is 
thereafter sentenced for the crime charged at the 
time of commitment may be credited with all or 
any part of the ti_me durin,g which the defendant 
was committed and confined in such public insti
tution. 

History: L. 1970, ch. 129, § 22-3303; L. 1977, 
ch. 121, § 2; L. 1992, ch. 309, § 2; July l. 

22-3304. 
History: L. 1970, ch. 129, § 22-3304; Re

pealed., L. 1977, ch. 121, § 4; April 14. 

22-3305. Procedure when defendant 
not civilly committed or to be discharged; or
der of discharge; request for hearing on com
petency; charges dismissed; statute of luni
tations not to run. (1) Whenever involuntary 
commitment proceedings have been commenced 
by the secretary of social and rehabilitation setv
ices as required by K.S.A. 22-3303 and amend
ments thereto, and the defendant is not commit
ted to a treatment facility as a patient, the 
defendant shall remain in the institution where 
committed pursuant to KS.A. 22-3303 and 
amendments thereto, and the secretary shall 
promptly not_ify the court and the county or dis
trict attorney of the county in which the criminal 
proceedings are pending of the result of the in
voluntary commitment proceeding. 

(2) Whenever involuntary commitment pro
ceedings have been commenced by the secretary 
of social and rehabilitation services as required by 
K.S.A. 22-3303 and amendments thereto, and the 
defendant is committed to a treatment facility as 

. a patient but thereafter is to be discharged pur
suant to the care and treatment act for mentally 
ill persons, the defendant shall remain in the in
stitution where committed pursuant to K.S.A. 22-
3303 and amendments thereto, and the head of 
the treatment facility shall promptly notify the 
court and the county or district attorney of the 
county in which the criminal proceedings are 
pending that the defendant is to be discharged. 

When giving notification to the court and the 
county or district attorney pursuant to subsection 
(1) or (2), the treatment facility shall include in 
such notification an opinion from the head of the 
treatment facility as to whether or not the de
fendant is now competent to stand trial. Upon re
quest of the county or district attorney, the court 
may set a hearing on the issue of whether or not 

Sec. of S.R.S ordered to 
file Chapter 59 involuntary 
mental illness commitment 
petition 

if not committed under 
Chapter 59 criteria, 

I 
defendant released 

if committed, 

when defendant ready to 
be released under 
Chapter 59 criteria, 

'Y, 
notice to the court 

.district/county attorney ,. 
has 10 days to request a 
hearing on the issue of 
whether the defendant is 
now competent to stand trial 
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COMPETENCY OF DEFENDANT TO STAND TRIAL 

the defendant has been restored to competency. 
If no such request is made within 10 days after 
receipt of notice pursuant to subsection (1) or (2), 
the court shall order the defendant to be dis
charged from commitment and shall dismiss with-·. 
out prejudice the charges against the defendant, 
and the period of limitation for the prosecution 
for the crime charged shall not continue to run 
until the defendant has been determined to have 
attained competency in accordance with K.S.A. 
22-3302 and amendments thereto. 

History: L. 1977, ch. 121, § 3; L. 1987, ch. 
116, § l; L. 1996, ch. 167, § 44; Apr. 18. 

if no request for a .1• 

hearing is made,_or 
after a hearing it is 
determined that the 
defendant is still 
incompetent to stand 
trial,. 

.J.. 
defendant released 
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Sec. 6. This act shall take effect and be in force from and after its 
publication in the Kansas register. 

Approvt'd May 22, 2001. 

Published in the K111m1s Rcglvter !\fay 31, 2001. 

CHAPTER 208 
HOUSE BILL No. 2176 

A:-: ACT concerning crimes, punishment and criminal procedure; amending K.S.A.21-3701, 
21-4614, 22-3303 and 38-1611 and K.S.A. 2000 Supp. 21-2511, 21-3106, 21-3520, 21-
3764, 22-4902, 22-4904, 22-4905, 22-4906, 22-4907, 22-4908 and 22-4909 and repealing 
the existing sections. 

Be it enacted by the Legislature of the State of Kansas: 
Section 1. K.S.A. 2000 Supp. 21-3520 is hereby amended to read as 

follows: 21-3520. (a) Unlawful sexual relations is engaging in consensual 
sexual intercourse, lewd fondling or touching, or sodomy with a person 
who is not married to the off ender if: 

( 1) The off ender is an employee of the department of corrections or 
the employee of a contractor who is under contract to provide services in 
a correctional institution and the person with whom the off ender is en
gaging in consensual sexual intercourse, lewd fondling or touching, or 
sodomy fa a person 16 years of age or older who is an inmate; or 

(2) the offender is a parole ofHcer and the person with whom the 
off ender is engaging in consensual sexual intercourse, lewd fondling or 
touching, or sodomy is a 71erso11 16 years of age or older who is an inmate 
who has been released on parole or conditional release or postrelease 
supervision under the direct supervision and control of the off ender; or 

(3) the offender is a law enforcement officer, an employee of a jail, 
or the empbyee of a contractor who is under contract to provide services 
in a jail and the person with whom the offender is engaging in consensual 
sexual intercourse, lewd fondling or touching, or sodomy is a person 16 
years of age or older who is confined by lawful custody to such jail; or 

(4) the offender is a law enforcement officer, an employee of a ju
venile detention facility or sanctions house, or the employee of a con
tractor who is under contract to provide services in such facility or sanc
tions house and the person with whom the offender is engaging in 
consensual sexual intercourse, lewd fondling or touching, or sodomy is a 
person 16 years of age or older who is confined by lawful custody to such 
facility or sanctions house; or 

(5) the offender is an employee of the juvenile justice authority or 
the employee of a contractor who is under contract to provide services in 
a juvenile correctional facility and the person with whom the off ender is 
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Sec. 8. K.S.A. 22-3303 is hereby amended to read as follows: 22-
3303. (1) A defendant who is charged with a felony and is found to be 
incompetent to stand trial shall be committed for evaluation and treat
ment to the state security hospital or any appropriate county or private 
institution. A defendant who is charged with a misdemeanor and is found 
to be incompetent to stand trial shall be committed for evaluation and 
treatment to any appropriate state, county or private institution. Any such 
commitment shall be for a period of not to exceed 90 days. Within 90 
days after the defendant's commitment to such institution, the chief med
ical officer of such institution shall certify to the court whether the de
fendant has a substantial probability of attaining competency to stand trial 
in the foreseeable future. If such probability does exist, the court shall 
order the defendant to remain in an appropriate state, county or private 
institution until the defendant attains competency to stand trial or for a 
period of six months from the date of the original commitment, whichever 
occurs first. If such probability does not exist, the court shall order the 
secretary of social and rehabilitation services to commence involuntary 
commitment proceedings pursuant to article 29 of chapter 59 of the Kan
sas Statutes Annotated, and any amendments thereto. When a defendant 
is charged with an':/ off grid felony, any nondrog severity level 1 through 
3 felony, or a violation of KS.A. 21-3504, 21-3511, 21-3518, 21-3603 or 
21-3719, and amendments thereto, and commitment proceedings have 
commenced, for such proceeding, "mentally ill person subject to invol
untanJ commitment for care and treatment" means a mentally ill person, 
as defined in subsection (e) of KS.A. 2000 Supp. 59-2946, t;Lnd amend
ments thereto, who is likely to cause harm to self and others, as defined 
in subsection (/)(3) of KS.A. 2000 Supp. 59-2946, and amendments 
thereto. The other provisions of subsection {f) of KS.A. 2000 Supp. 59-
2946, and amendments thereto, shall not apply. 

(2) If a defendant who was found to have had a substantial probability 
of attaining competency to stand trial, as provided in subsection (1), has 
not attained competency to stand trial within six months from the date 
of the original commitment, the court shall order the secretary of social 
and rehabilitation services to commence involuntary commitment pro
ceedings pursuant to article 29 of chapter 59 of the Kansas Statutes An
notated, and any amendments thereto. When a defendant is charged with 
any off-grid felony, any nondrng severity level 1 through 3 felony, or a 
violation of KS.A. 21-3504, 21-3511, 21-3518, 21-3603 or 21-3719, and 
amendments thereto, and commitment proceedings have commenced.for 
such proceeding, "mentally ill person subject to involuntanJ commitment 
for care and treatment" means a mentally ill person, as defined in sub
section (e) of K.S.A. 2000 Supp. 59-2946, and amendments thereto, who 
is likely to cause hann to self and others, as defined in subsection (1)(3) 
of KS.A. 2000 Supp. 59-2946, and amendments thereto. The other pro-
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visions of subsection (f) of KS.A. 2000 Supp. 59-2946, mu/ amendments 
thereto, shall not a71ply. 

(3) 'When reasonable grounds exist to believe that a defendant who 
has been adjudged incompetent to stand trial is competent, the court in 
which the criminal case is pending shall conduct a hearing in accordance 
with K.S.A. 22-3302 and amendments thereto to determine the person's 
present mental condition. Reasonable notice of such hearings shall be 
given to the prosecuting attorney, the defendant and the defendant's at
torney of record, if any. If the court, following such hearing. finds the 
defendant to be competent, the proceedings pending against the defend
ant shall be resumed. 

(4) A defendant committed to a public institution under the provi
sions of this section who is thereafter sentenced for the crime charged at 
the time of commitment may be credited with all or any part of the time 
during which the defendant was committed and confined in such public 
institution. 

New Sec. 9. The secretary of social and rehabilitation services shall 
convene a task force to study current programs and laws for alleged of
fenders with disabilities that render such offenders potentially incompe
tent to stand trial, but who do not meet the criteria for involuntary com
mitment under Kansas law. The task force shall review and make 
recommendations on the adequacy of Kansas programs and services, and 
current Kansas law, in protecting public safety and in providing services 
and support to such alleged off enders. The secretary shall report to the 
judiciary committee during the 2001 interim and shall make a final report 
including programmatic and statutory recommendations to the 2002 leg
islature. 

Sec. 10. K.S.A. 2000 Supp. 22-4902 is hereby amended to read as 
follows: 22-4902. As used in this act, unless the context otherwise re
quires: 

(a) "Offender" means: (1) A sex offender as defined in subsection (b); 
(2) a violent offender as defined in subsection (cl); 
(3) a sex11nlly violent predator as defined in subsection (f); 
(4) any person who, on and after the effective date of this act, is 

convicted of any of the following crimes when the victim is less than 18 
years of age: 

(A) Kidnapping as defined in K.S.A. 21-3420 and amendments 
thereto, except by a parent; 

(B) aggravated kidnapping as defined in K.S.A. 21-3421 and amend
ments thereto; or 

(C) criminal restraint as defined in K.S.A. 21-3424 and amendments 
thereto, except by a parent; 
~ (5) any person convicted of any of the following criminal sexual 

conduct if one of the parties involved is less than 18 years of age: 
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21-34ll 
11-3801 
21-3439 
21-3412(C)[3) 
8-l.S67(f) 

21-3.fil! 
21-3-«J2(aJ 
21-3421 
21-3801 
65-4142(e)(4) 

65-4159(b) 
65-7006 

65-4160(C) 
65-4l6l(c) 
2 l-J502(a)( 1 J 
2 l-3502(a)(2) 
65-4 l42{c)(3l 

21-~401 
21-3402(b) 
21-3801 
}{82007• 
65--4160{b) 
65-4161(d) 
M-416I(b) 
65-4163(b) 
2 I-3502(a)('3) 
21-3502(a)(4) 
2 l ,3506(a)( 1) 
2J-350o(a)('.2] 
2 l-3506(a){3) 
65-4159(b)(l) 
65-4142(~)(2) 

21-340 l 
21-3403 
2[,3406(;,.J(l) 
21-3420 
21-3427 
21-3801 
2l-42I9(bl 
6S-416!(aJ 
6.S--4163(a) 
2l-3415(b)(J)· 
2 l-3504(•)(1) 
:!l-3504{a.)(3) 
:Zl-3505(a)(2) 
2!-3S05(a)(3) 
21-3719(b)(l) 
65-4142(c)(I l 

65-4152 

6,i-.4 lSJ(a)(J) 
65-41:53(~ )(4) 
2l-3<1~0 
21-3442 
155-4160(li) 
65-4162(a) 
65-4164(J) 
21-3414(a)[l)(A) 
21 ·3504(a)(2) 
21 -3419a(d) 
21-4220(h)(JJ 
2!-34l9a(c) 

l.=ll!l 
F - J!~ony 
M..: Mil.dcmeiUIOr 

fELONY CRIMES 
SORTED BY SEVERITY LEVEL AND TI!EN BY ST A TlJ"l'E NUMBER 

Murder in the first degr~e 
Treason 
upitzl Murder 
Dome~tic bsttery: third or su~equenr w/in last 5 yea..-s 
Driving under the intlueace of alcohol or drug:.; third or subsequent convic::tion 
Murder in the first degree; Aaempt (21-3301) 
Inrem;ion.sl second degree murder 
Aggravated kidnapping 
Treason; Attempt (21,3301) 
Knowingly or intentially receiving/acquiring proceeds or engaging in r.ransacrions involving 
proceeds ... > SS00,000 
Drugs; Unlawfully manufacture controlled substanc.e 
Drugs; Possession of ephedrine, pseudoephedrine or phenylpropanol.imine; precursor ta illegal 
Subst1nce. CIC. 

Drugs; Opi:J.tes or rorcotics; Possession; c:hird and suruequem offense 
Drugs; Opiates or narcofo,s: Sale, poss. w/intelll ta sell, etc.: third and subsequent offense 
Rape: sexual intercourse with a person who does not consent; overcome by force, fear, etc. 
Rap;: sexlllll intercourse wim a child < 14 yoa 
Knowingly or huemially recciving/a.C(luiring proceeds or engaging in rransactionS involv[ng 
proceeds ... 2 $100.000 < 500.000 
Murd.t:r in the first degree; Conspiracy C21 ·330Z) 
Munier in the second degree (reckless) 
Treason: Conspiracy (21-3301) 
Prohlbirtd acts invotvini; feral organs and ti!mu, 
Drugs: Opiates or narcotics; Possession; ~con.d offense 
OrugS; Opiares or narcotics; Sa.le, pas~. w/irw,ru 10 sell, ere. 1st off. w'1n 1,000' of school property 
Drugs; Opiates or narcotics; Sale, poss. w/intc!!t to sell, etc.: scC<Jnd offense 
Drugs: Depressants, srimulllnlS, hallucinogenics, etc.; Sale, possessiort w/imem 10 soil. etc. w/io l.000' of :i. .;chool 
R.ape; ktlowing misrcpn:scnUtion that sexu.a.I intercourse mc;dic!tlly/cherapeuiically nece,ssary. pracedur= 
Rape; knowing 1I1isrepreseniation that se.xual inrercoursc legally required protc:dure w/in scope of authority 
Aggravared criminal sodomy: sodomy with a child < 14 yea 
Agg1;1u:u:r:d criminal sodomy: caus:ilt{l a child < 14 yce. to ertgage in sodomy with a person or animal 
AggJ'llva~ cri.xninal sodomy; sodomy with person who does not consent; tl¥etcome by force. etc. 
Dl'\lgs: Unlawfully manufacture controlled su~ce: firs! offense 
Kno~ng!y or irucmioll!llly ra:eiving or acquiring proceeds or eng:ag'ing in 1ransacnons involving 
proceMS ... ~ S5.000 < SI00,000 
Murder in !he lint di,sree: Solicitation (21-3303) 
Volunrary m~nsl!wgtuer 
A.ssi!ring S\liddc (fo~ or duress) 
Kidtuppins 
Aggravated robbery 
Treason: Solicir.ation (2! -3303) 
Criminal discharge of a firc.irm at occupied dwellin11 or vehicle resulting in grem bodily harm 
Dru1:5; Opiates or narcotics; Sale, poss. w/intcnt ta ,en, etc.: fim offense 
Oruir.,: Depressants, stimulan.tt. hallucinogenics, ctt.; Sale, possession w/inrenr to sell, ttc. 
Aggr.ivated b:mcry on an LEO; lmenriolllll, great bodily harm or w/moror vehicle 
Aggravated indecent liberties w/child; 2.,14 yoa, bur <: 16 yoa.; ~exual imercour,c 
Aggravllled indeceru: liberties 111/c!iild: < 14 yoa; lewd fondling or rouching 
Criminal sodomy; sodomy with a cruld2,14 yoa. but < 16 yoa 
Criminal .todomir; causing child 2,14 yoa, but < 16 yaa 10 engage in sodomy wllh a person or anime..l 
Asgravated arson: sutmamW risli: of bodily harm 
Knowi..llgly or intentionally n:ceiving or acquiring proceeds or cnga{:ing in rransactions involv~ 
proceeds kno"'ll to he de:rived from any violation of !he uniform controlled substances act. < S5,00Q 
Drugz; Poss. or paraphema.lia w/irnent to use for planting, growing, harvesting, manuf .. etc. arty comrolled 
substance 
Drug:;; Sirr, <"anrrollcd substanc;cs/p.tr:1phc:m.a.lia; deliver to somc:onc less than IS 
Drugs; Sim com:rolled subs tanccs/par.aphem3 ]i3 
Injur)' to a prcgnan1 wom:in in !he commission of a felony 
Invol1.1mary m,rn.daug}uer in rhe commissio<1 of a DUI 
Dn.i~: Opiale& or narcotics; Ponc:soion: fim offensc: 
Drugs: Depresr.ints, sdmulants. hall11cinogenic:s. c:u:.; Possession; seco!ld and Iubs. 
Drugs; Substances in IC.S.k 65.4113: Sale. poncssion with i\'lr~nt 10 sell, deliver, e.tc. 
Aggravated bl!nery - intentional, gre11t bodily hann 
Aggravared indecent liberties w/i;nik!; -2:)4 yoa, but < 16 yon; lewd fondling or touching wilhout COflS~nt 
Aggravated crimi1111l thr!':llt; 2 S2.5,0!JO los,: of ptodUCtiYit)' 
Unlawful endangerment: serup, build" de:vic:e to protect ~onlnilled substance: serious physical injury 
Aggrav~ccd criminal threat; ~ SSOO but less !.han m,000 loss of productivity 
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p - S<,Qrc,i u pc,,iM 

• Thi1 crime ..,u crcifdl. &me-rid"e:tt or d:it! 2Verit:,, !cvcl or thi,: crime 
w.:; cban•cd dutlnt ~ 100o'.l kziit.live !lciJi"'1, 

N - 5'an::d ::u;; ~opcno11 
S = S.:or,,lu.!clc:1 
tJS = NDll«l~ 

LEVEL 

Ofrgriel 
Offgria 
Off grid 
Nongrid 
Nongrict 
l 
l 
I 

ID 
lD 

lD 
lD 
lD 

2D 
2 
2 
l 
2 
2D 
2D 
2D 
2D 
i 
2 
2 
2 
2 
2D 

:m 
3 
3 
3 
3 
3 
3 
3 
3D 
3D 
3 
3 
3 
3 
3 
3 

4D 

4.0 
40 
4D 
4 

4 
40 
4D 
4D 
d 

4 

4 
s 
5 
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21-3440 

21-34M 
21-3426 
:l.1-3518 
:l.l-3604a 
21-3609 
21-3716 
21-4219(b) 
21-'.l413(a)(2) 
21·J413(aJ(J) 
21-3413(3)(4) 
2J-34 JJ(a)(5) 
2 l-J4 I 4(a)(2)( A) 
21-3503(-.i)(l) 
2 l-3503(a)(2l 
21-3516(.i)(l) 
2 l ·35 l 6(a)(2l 
2l ·35I6(a)(;I) 
21-3Slo(a)(4) 
2l-3603(~)W(Al 
21-38lO(aJ(2), (7) 

Zl-38 l0Cbl(2), (7) 
2l-3B26(c)(I) 
21-3826(c:)(2) 
44-5.125(a)(1)(4) 
2l •373 l(b)(2) 

17-[253 
21-3419a(b) 
21-341 l 
21-3415(b){2) 
21-343:J 
21·3511(:i) 
2!-351l(b} 
2J,3742(d) 
21 ·3810(b)(l),(3--6) 
2l·3S26(d) 
21-3829 
21-3833 
21-4215 
40-2,llS 
65•344l(C) 
2!-3513(b)(3} 
21-3718(b)(I)• 
Zl•3719(b)(2) 
44-5, 125(a)(l)(i-v) 
HB2596• 
2l421D(b)(2) 
2l-3B46(b)(l) 
9-2012 
1~305 
16--0633 
16-,06J4 
16--0635 
16-0640 
16a-S-301(1) 
17-12~4 
17-1255 
17-,1267 
21-3410 
21-3412.a.(b) 
21-3428 
21-3435 
21-344.S· 
21-3715(al 
2] ,3715(b) 

FELONY CRJMES 

SORTED BY SEVERITY LEVEL AND THEN BY STATUTE NUMBER 
D,SCIUl'TlON 

Injury to a pregnant woman in commbion of K.S.A. 21-3412 (aggravated assaulc}, K.S.A. Zl-3413(a)(I), barrery 
or KSA 21-3517, sex.ual battery 
lrtvoluncary manslaughter 
Robbi::ry 
Ag~va~ sexual battery; imemiona! touching. wlthau1 comen1. who is L.16 yoa: force. fear, ere. 
Aggravated 11bandoruncn1 of a child 
Abuse of a cllild: involves child < 18 yoa: intentional tom1re, cruelly beating, etc. 
Aggravatro burglary 
Criminal di>'ch,,.rge of a firearm at occupied dwdling: or vehicle resulting in bodily harm 
Bam~ry agains:t a correctional officer 
Battery againsr a juvenile correc:rional facili1y officer 
Bauery •sainst a juverule detenlion facility officer 
Bauery again~c II city/county correctional officer/employee 
Aggravated battery • reckless, gre3c bodily hann 
!ndea::nr liberties w/child; child ..2:,14 yoa. but < l6 yoa; lewd fondling or toui;hing 
Inclcc;ent litx:rries w/child; child .?.,14 yoa. buc < 16 yoa: soliciting to ensag~ in lewd fond!ini;. etc. 
S~;rnal exploitation of a child; employing, t[C. child < l 8 yoa 10 cnSJlll" in ,e,;ua.lly explicit carw:!uc1 
Sexual exploitation of a child; passcssing visual medium of child < 18 yaa enguging in such conduct 
Sexual cxplait:Hion of a ch.ild; guardian permiuing child < I& yoa to enp.1,c in such conduc1 
Sexual exploitlltion of a child: promoting performance of child < 18 yoa to cnsase in such conduct 
Aggravated incest; Ocherwise lawful si::i1ual l.nrercourse or sodomy witb relative 216 yoo., but < 18 yoa 
Aggr.ivar.rd ~cape from custody: e:scaping while held in lawful cus1ody upan a felony, ere. 
Aggravatro c:sca.pe from CUS1ody; escape is facilicm:d by tile use of violence or tliri:at ofviole.llCt: 
Traffic ln contrabl!nd in a corn:c:tiorm? inscirution; firearms, ammunition, explosive,, eomTolled substance 
Traffic in contraoo!ld in a correctioru,l ireitinition by an employee of a correctional inmwtion 
Worker's col'l\pensatio11 fund fraud 
Crimin;il u.se of explm,ivcs intended robe used to commir a crime. a. public safety officer is placed at risk 
to d.iffu.$C tlle explosive or i( another human ~ing is in the building where the c~plosives 11.re used 
K5A 21-3414(al(l)(B) and 21-3414(:i)(l)(C)) 
Securities; intenrjon:il unlawful cffcrs, sale or purchase 
Aggravated criminal threat: <. S.SOO loss of productivity 
Aggravated =ult on law enfori;;cmem officer 
Aggravated battery on an LEO: bodily ~rm or physie.11 conr.am; oc--..cly we-.ipon 
Miscrea[ll'lent of a dependant aduh - physical 
Aggnvared-'ind.:c~nc .rol!ciation of a child; < 14 yon ro commit or rubmit ta unlawful sexual ace 
Aggravaced indecent solicitation of a child; < 14 yoa. inviting, etc. to cnttr sec:lu,;ted place 
111rou.ing objects l'rcm bridg~ or overi;ass; resulting in injury ro a ~engc:r of-vehicle 
Aggravaced esca~ from cu.no:ly; escape is facilimed by rhe use of violence or threat of violence 
Tniffic In contraband in a com:crional institution 
Aggnva1ed incerfercru;e wit!J collducr of public bu.sine."-• 
Aigravarcd imirrudation oi a wimess or "lclim 
Obtainins ll pr~cripcion only dru& by rraudlllent me= for re.1;1.le 
Insurance; Fn1111;iulcm aas in an amount of more !hall $2~.000 
Hazardous Wastes: Knowingly violate;,; unlawful acl.S included in parasr,iphs 1-11. subsecrion (a) 
Pros1irution; Promoting prosrirudon -Nhen prostitute is < 16 yOll 
Arson: dwelling 
Aggravated .ar,on: ~ substantial risk of bodily harm 
Worker's compensation fund fraud " $50.000 < SI00.000 
Cauru:c,rfeiring; ;;,525 .000: 1.000 or more he=; or rhird or suhsequi:,nt ofiellSI; 
Unlawful cadangermew:: ,etup, build device:. 10 prorcct conuo!led substance; physic.al injury 
Medicaid Fraud; false Claim, statemenr or rc:prcsencuion to madicald J)rogann; > .$25,000 
Bank.ins; Embezzlement; Intent ro defraud 
Violation of prearranged funenl agreemems act S25, 000 or more 
Contract: Investment Certificates; Unlawful receipt of commission 
Conrract; Investmem Certificates; Unlawful receiptlp:Jsses,ion of company praJ)Crty 
Contra"; Investment Certificares: Unlawful acts pertaining to boolq/records 
Conrrac,; Investment Certificates; Urtl~wful Acts or Omissions 
Violation of !he Uniform Consum•r Credit Code; second or subsequent offense 
Securities: imentional unlawful sale by an unregistered dealer 
Securities: im;?ntional unlawful sale of unregi,u,red securiries _ 
Secucitie,; intsmjonal violation of any rule II.Ni resuiation adopted or order issued under rile Sccmitie; A.ct 
Aggravated assault 
Aggra"111ed irtterference with pareaul amody 
Blackmail 
Infection hy communicable discnse (HIV. etc.) 
Uniawrul arlminim-.irion of a suti~tHnce 
Burglary; building used as a dwelling 
Burglary; building fill! used as a dwc:lling 
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P • Scan:J .u p.rj,Cl11 

• This r;.n.,-.: WH ~n::i.1.k.-<l. MOCnd«I or O\i: k'ih:t11y l~cJ ar lids clime. 
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!,,.=<I 
F - l'ol,,ny 
M -.-: Misdc:mC"llJlOr 

FELONY CRIMES 
SORTED 13Y SEVERITY LEVEL AND TiiEN BY STATU1'£ NtJMBE:R 

DE§CRWTIQN 

Aggnvau:d tunperlog with a tra(tic sii:rial 
'throwing objects from bridge or oYerpass; resulring in iojury to a po:lc,trian 
Sedition 
Official Misconduct; Knowingly a!lc! willfully submitting to a governmencal enriry a claim for e1.pcnscs which 
is false or duplicates e~n~i:., for whkh a claim is mbmlued to such governrnemal entity, another govcmmc:nCit 
or private entity; .$25.000 or more 
I dcncity Theft 
Criminal possession of explosives 
Criminal discharge of a fire.irm at occupied dwelling or vehicle 
R.ack:eteerirt~ 
Elc:ctlons; Election bribery 
Elc:ctions: Brlbety of an elecriDn official 
Elections: Bribe acceprn.nce by lln elc:ction offida.l 
lnsuta!!ce; Fraudulenc aces in an amount of at least SS,000 but less than S25.000 
Willful violarion of lo.i.11 bniker ardele 
Banking; Swear Falsely; Perjury in a felony ttial 
Counties; Water Districts: fraudulenr claims of P...5,000 or more 
Aggn1vatc:d battery· intentional. bodily harm 
AggniVlltc:d battery· interuiocal, pllysicat i:om:icc 
Ind::cent solicitar.ioa of a child; 214 yoi & < l6 yoa ta commit or submit co unlawful sexual act 
lndecenr solicitatioa of a child; .2;.14 yea. & < 16 yoa. inviting, ere. w enter so:1;:lude:d place 
Prosr.irution: Promocing prostitution when prOStilUle is 2:_16 yoa, s1;eond or ~quent c.on\lictiort 
Aggravated incest; Marriage to pen.on < 18 yoa, who is a known relative 
Aggravate<! incest; Lewd foodlmS' and touching described in 21-3503 with relative 2..16 yea, bu1 < 18 yo:,. 
Concribucing IO a child's mi.scaodUJ'.:t; lllluslng, encouraging child < 18 yoa to comrnil a felony 
TI1efi:; loss of .a:_ $25,000 
Theft of services; 1cm of 2. ru.ooo 
Giving a worthless cllc:clc; loss of 2 :$25.000 
Arson: nondwelling 
Criminal damage to property; dama~e of properry .a:_ $25,000 
Criminal use of a li~W c:ard; money, services, etc. wlin 7 day period 2.. m.ooo 
lrnpairint a securicy irueresc; value of ,2. $25,000 
Compute, erime; less of .2:. $25,000 
Perjury; false smernenr is ma4e vpon me trial of a. felony charge 
Preseru:ing-a false Clllim: 2.. .$25,000 
Permitting :i false cl.aim; 2.. $25,000 
Criminal d~ecration; sub=tions (a)(2)(B), (a)(2)(C) or {a)(2)(0): lass of~ S25,000 
Welfare fraud: in !he amounl of S'..5,000 or more 
ln;:urance a~enc/broker faillm; to p~y premium co co01pany; Joss of ,2:.ru,000 
Wotker's compensarion ft.Ind fraud; ~ lli.000 < S50,000 
Knowingly and willfi.!lly obtaining information on a consumer from a consumer reporting agency 
under false pretenses 
Knowingly and willfully providing information concerning an individlJ.IU to a person nor .iu1horiud 
to re,::eivc that informarioo; officer or employee of a consumer rq,ort.inr: agenq 
Banldng; Making false rcpOrts of st.ac.emencs; 
Unlawful endangerment; terup, huild device, to protect controtled substance 
Unlawful Volwtr.ary Sexual Rein.dons: sc;wal intercor.mc 
Stalking w~n !he offender has a previous conviction within 7 ye:i.rs for sllliking the samc victim 
Abandonment of child; involves child < 16 yoa 
Making a fabe writing 
Compouti,:!ing a felony crime 
AsWJivatcd escape from cusco::!y; e;;c:iping while held in lawful eus1ody upon a felony, ere. 
Aiding an escape 
Aiding a person chargi:d as a felon 
Aiding a felon 
Aircn1ft; F'ailun: to rt:gister an aircraft 
Aircraft; Fraudulent aircni~ rcgisrration 
Aircraft: Praw:lulcn!. acts relating to aircraft idenlificarion number.I 
Misuse of public fuads 
lrtcllement to rioc 
Criminal posse$.~ion of fire.arm; poss. of any firearm by adult or juvenile offell(!c:r convku,ct or adjut'.licat:ed af 
s persnn felony or a violation of any provision of che uniform controlled rubstances act and was found tO 

have been in passcs,ion of !l. firearm al che time of the c;ommission of the offenStl 
Crimilllll pa=~sion of firc:mn; poss. of any firearm by ll pcr'.'lon convicted or ju\lenile offender adjudicated 
of a felony wlin 1 yrs and wa.s found not ro have been in posscs.1ion of a firearm al !he time of the commission 
of thi: o tfcnse 
Criminal pOSsession of firc.:i.rm; poss. of any fin:arm by a pen.on convicted or juvenile: offender actjudic.l.ted 
of a li£ted felony w/in JO yrs and was foond not to have been in possession of a f\re,mn at the time of 
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2.l-4304 
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21-4405 
25-2412 
25-2423 
40-2.118 
65-2859 
65-4141 
74-87 !7 
74-8810(j) 
2h,H14(a)(2J(B) 
2 i-3612(a)(4) 
2J-373l(b)(l) 
21-3902(.a)(.5) 
2I-4202(b)(2) 
2l-4)0la(C)(2) 
44-5.I25(b) 
HB2S%• 
J!B2B05§l" 
21-3522(a}(2) 
55-162(e) 
8--0262(a) 
8-0287 
8-1S68(c)(3) 
8-1568(c)(4) 
16-0305 
21-3406(a)(2) 
21-3419 
21-3438(b)" 
21-350S(b)(2) 
2l-36!0b 
2Hoil(a) 
21-3707(d)(4) 

21-3712 
21-3713 
2l-3715(c) 
21-3748 
2l-J7S6 
21-3757 
21-3762 
21-3815 
21-3817 
2l-382S 
ll•3846(b)(2) 
21-3846(b)(4) 

21-3849 
21·3902(a)(6)(B) 

2I-4202(b)(l) 

21-4406 
21-440& 
25-2411 
25-2414 
lS-2428 
25-2429 
25-2431 
40-2,l l B 
S9-2121(a) 

~ 
Fm M:.laoy 
M ... Mi:;.de~\Of 

FELONY CIUMES 

SORTED BY SEVERITY LEVEL AND THEN BY STATUTE NUMBER 
DESCRIPTION 

rhe ;;ommission of lhe offense 
Criminal possession offircann; poss. of any lireann by a per..an coavictoo or ju~c:nik offender adjudicated 
of a l!QPP\lDOQ felony w/in 10 yrs and was found .!!fll LO hve hilcn in possession of a firearm !Lt the time of 
the commission of the offense 
Criminal di_~~hllrge of a nreann :u unoccupied d\lo'elling 
Commercial gambling 
Dea.ling in gambling devices 
lnstll.lling ccrnmunice;ticm.s facilirtees for gamblers 
Commercial bribery 
Elections; Election fortery 
Electioll.!I: Election rainpering 
£nsurance; Fraudulent acts ln an amount of at least 51,000 but less than S5,000 
Healing Aru: Filing false documents 
D11Jgs; Amnging s;ilelpurchase using communication faciliry 
Lottery; Forgery of lottery ticket 
Parimt.1tuel Racint; Pn:ihibitM Acts (i)(l) through (i)(l5) 
Aggravated banery - reckless, bodily harrn 
Contributing to a child's misconduct: shdtering or concealing a runaway child 
Crimical use of explosives 
Official Misctlnducc; knowingly destroying. tampering wirh or concealing evidence of a crime 
Aggravarerl weapom violacion; violation of21-4201(a)(6), (a)(7), or (a)(B) criminal use of a firearm by a felon 
Promoci.ng obscenity CD minors: serond or subsequci1.1 offense 
Worker's. Compensation Fund fraud, knowingly presenting false cerrificace of insurance 
Counterfeiting; , $500 m < S2S,OOO; 100 m 1.000 icems; or second offense 
Theft detection shielding device or device remover; unlawful rnanufacrure/sell 
Unlawful Voluruary Sexual Relations; sodomy 
Oil & Gas; removal of seal withcut 11-pproval afKCC 
Driving while .ruspcndcd-thlrd ar rubsequ=nt conviction 
Driving while a habitual ,folawr 
Fleeing or eluding a police. officer Th.ird or subsequenc convicrion 
Fler,ing- ur duding a police officer 
Violation of preamutgo:l fu.nentl aw-r:cmc:nts act ,u: lea.st .$:iOO but < $2S.OOO 
Assisting suicic1t: 
Criminal thrt:at 
St:alking whi;n the victim has a cemporacy restrainiDJl order or injunccion against die offend~r 
Lewd and lascivious behavior (presence or person under 16) 
Furnishing alcoholic beller.iges co a minor for illici1 purposes: child < 1& yoa 
Agsr,,v~r.ed juv,;,nik: d<:Hnqllcncy: ndj!ldicaced child .:::_16 yoa !'l!P.njng away. escaping from SRS facility 
Givini; a. won:hless check; loss of< .'!i5'00. if in previous five yrs. offender convictcc! two or more Times 
cf the, .same crim~ 
Destroyini; a written instrument 
Altering a kgisla.tivc document 
Burglary; lTllltOr vehicle, aircraft.. or otru,r means of conveyance 
Pitacy of recordings 
Adding dockage or foreign material 10 grain 
Odometr;~; unlawful a.ccs 
Pyramid promotional scheme; establishing, operating, advc::rtising or promotillg 
Aueinpring to infiu= a judicial offic,,r 
Corrupt conduct of a juror 
Aggnvaced false imper.1onacion 
Medil:llid Fraud: false claim. si:aremem or representation ro medicaid program; ~ S500 < $25.000 
Medicaid l"lrnlJ.d; offi:ring whol!y/]lllrtial!y false record, documern, data or insmimc::m in connc.ction 
w/:wdit or invc:stisation involving 111c::dic.;iid claim for payment 
Medicaid Fraud; clcstructian or conccalmc:nt of records 
Official Misconduc1; b\owin~ly and willfully submittini; to • i:;ovcrnmental entity a. claim for expenses which 
is fill~ or duplicaces expenses for which a claim is mbmiutd tn ,uch 1:overnmenllll entity. another gavcrnrnencaJ 
or private enti{)'; ar least S500 but Jess rhiLn S25 ,000 
Aggravated we.ipons violation: violacion of21420l(a)(l) chrough (a)(5) or (a)(9) criminal use ofa firearm 
by~ felon 
Spart.I bribery 
Tampering with a sporu conresc 
Elections; Election perjury 
Elections; Possessing false ar forged election supplies 
'.E!ectiom: Desr.ruc1:ion of election •upplics 
Elections; Desrruc:tion of election papers 
Elections; Fal:s-e impersonation of a voter 
Insurance; Fraudulent acts in an amount of at lc::i.~t .$500 but l"-'ls than SU)O(I 
Adoption; lcnowiagly/intealionally rocceivini;Jacccpting excessive foes 
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65-2861 
65-4153(c) 
6;5-4155(d) 
IJ-156,ii(b)(J) 
9-2()(}4{b )(I) 
I \)-3519(b)(ll 
21-370 l(b)(2) 
21-370l(b)(4) 
21-3704(e)(2) 
21-3707(d)(7.) 
2!-3720(b)(2) 
21-3729(d)(2) 
21-3i34(b)(2) 
2 I-3749(b)(2) 
2 l-3750{b)(2) 
2l-375"5(c)(2J 
21-380.'.5(b)(2) 
21-3808(b)(l) 
21 .J904(b)(2) 
21-3905(b)(2.) 
ll-41 ll(b)(l)(B) 
21-4'lQI(a)(6) 
21-420I(a)(7) 
21-4201(a)(8) 
21-4214{1,)(2) 
21-430 l(f)(2) 
39-0717(b)(2) 
4-0-0247(b)Cl )(Bl 

40-0247(b){2) 
44-5.125{aJ(1Xii) 
44-5. llS(cl 
'4-5,125(d) 

74-8718(b)(2) 
?4-87l 9(b)(2) 
65·4153(aXlJ 
65-4153{n)(2) 
65--4153(~)(3) 
2!-3522(a)(3) 
55-156 
SHSi 
S-0116(c) 
8----0l L6{a) 
9-2010 
17-1264 
17-1264 
17-5412 
17-5811 
17-5812 
2I-.,438(aJ"' 
21-3520 
21-3605 
21-3736 
21-3814 
21-3330 
21-3838 
21--4209 
21-43 lS(b) 
22-4003 
25-2420 
25-2421 
25-2422 
25-2425 
2.5-2426 
25-4414 
25-4612 
32-100:S(b) 
34-0293 

FELONY CR.lMES 
SORTED llY SEVERl'l'Y LEVEL AND 'rl-lEN BY STATUTE NUMBER 

DESCRIPTION 

Hea!ini; Art;; False swearing 
Drugs: Sim controlled subst:anccslp:iraphemlllia; Deliver. or cause 10 be delivered. co child < 18 yos 
Drugs; Representing noncontrol!ed subs=ce a, comroll~; c.awdng de! i very ro child < I B yoa, etc. 
Fleeing or e!udins ~ law enforccmi::m officer - third or subsequertt tonviction 
Banking; Swear Fa!.dy; Perjury artier than in a felony trial 
Couruie3; Water Districts; fra.uduleru claims of at least .$500. bllt less than .$25.000 
Theft; loss of .2:_ $500. but < $2.S.000 
Theft; loss of< S500. if in previous five yrs. offender has been convicc~ two or more rim~s of the sam,; crime 
Theft of scr,ices; loss of .2. $500 bL1t < .$2$.000 
Giving a worthless check; loss of 2 $500 out < ru,ooo 
Criniilllil d.a1TIJ1ge 10 property; d.'lmage of property 2:. $$00 but < S2.'i.OOO 
Criminal l15c of a fill.l!lcial card; money, service~. etc. w/in 7 day period 2:. 5500, buc < $25.000 
Impalrini; a security int.crest; valu~ of..:::_ $500, bui < $25,000 
Dealins- in piraced recordings; 2 • .7 audio-visual recordings or L.100 sound recordings wlin 180 dl1ys 
Nand,sclosurc of &OW'l:e of recordings; L.7 audio-visual ar L.100 sound recordings wfin 180 days 
Computi:r crime; loss of L S500, buc < .'.$25,000 
Perjury; false naceme,u made in a cause, ma~r or proceeding other than the: trial of a felony charge 
ObslrUetins legal process or official (!uty in the case: of a felony, or resulting fmm parole, etc, 
Presenting a f.i.Jse claim; ~ $500 but < S25,()()(] 
Permitting a fals~ claim; ~ I500 bu! < .525,000 
Criminal desecration; svbs~c:dons (aX2)(.9), (a)(l}(C) or (a)(2)(D); lo,:;s of .2:. SSOO, but < .US.000 
Criminal use of weapans; pos=sing any device, i:tc., wed co sllenu the report of my firearm 
Crimiruil use of weapons; possessing, ecc .• shoLJ;Un w/barrel less lhall 18"; a.ut0matic we.:ipons 
Criminal use ofwear,ons; possessing, ere., cartrldse wlplastic coated bullet that~ core of <6096 lead 
Obtaining a prescription only drug by fraudulenr mc:aru: second or subsequ~ru offen,e 
Promoting ob$Ceni1y: s~lld or rubsi:qucm offense 
Welfare fraud; in the: amoum of at least $500 but less than $25.000 
Insurance agell!/brokc:r failure co pay premium ro company; lo.s or ~$500, bur < $25.000 
lnsur.mce agcntlbn:>kc:r failure ro (lay premium co company; loss of <: $500, previous conv. w/in 5 yr 
Worker's Compc:It$llcion fund fraud > $500 < $25,000 
Worker's Compensation Fund fraud, health care provider kllowin.gly submitting false bill for ht:alth care services 
Worker's Compensatian Fund fraud, knowingly or im~ntionally cortSpirins IQ defraud the Workers 
CampctlSll.cionFuroi 
Lom:ry; Unlawful sale of lottery ticko:: second or rubsequem offense 
Lonery;-Unlawful purchase of lcru:ry tickec: second or subsequent offense 
Drugs; Sim controlled substancestp:iraphcm.alis 
Drugs; Sim controlled subsumces/paraphcm.ilia: deliver 10 someone less than I!! 
Druss; SifTl controlled sub.tancc:slp:ir.iphemalia; 
Unlawful Volunt11ry Sex.ill!! Relations; !,cw(! fondling or touchins 
Oil & Gas; Protection of warer prior ro abandoning well 
Oil & w: Cementing in of surface casing 
Vehicle identification numbers; dCJcroying, altering, removing, etc. vehicle ID 
Vehic:lt identitic:nion numbers; sale: of vehicle w/ ID di:stroyed, removerl. etc:. 
Bactking; lnsolvcnr Bank Rl:ccivini; Deposits 
Sectldties; inti:ntjonal -filll!Jl of ral,c: or misleading sratcmems 
Se1:uritles; Filing lillse or misle.adins- souemencs 
Savings & Loarui; Declaration of Dividends 
Savings & L:,aru;; Accepting Payment When Capital lmpairo:I 
Savings & l..aall$; Frnu,;lulem Acts 
Stalking in all 01:lter CUCll 

Unlawful se,;ua! relarloos 
Nonsupport ofa child or spouse 
Wuchouse receipt rniud 
Aggravated failure tn appear 
Do.a.Jing' in false identification dowmenrs 
Unlawful disclarure of auihorizcd interception of wire 
Crimin.al disposal of explosives 
Unlawful conducr of dos fisnting 
Failure ta regis{er under the Kansas Offender R.ezismuion Acr 
Electiom: J;tccrion fraud by an election officer 
Elccciom; Election suppression 
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CARE AND TREATMENT ACT FOR 
MENTALLY ILL PERSONS 

59-2946. Definitions. When used .in the 
ca.re and treatment act for mentally ill_ persons: 

(e) "Mentally ill person" means any person 
who is suffering from a mental disorder which is 
manifested by a clinically significant behavioral or 
psychological syndrome or pattern and associated 
with either a painful symptom .or an impairment 
iri one or more important areas of functioning, and 
involving substantial behavioral, psychological or 
biological dysfunction, to the extent that the per-

· son is in need of treatment. 

(f) (1) "Mentally ill person subject to invol
untary commitment for care and treatment" 
means a mentally ill person, as defined in subsec
tion (e), who also lacks capacity to make an in
formed decision concerning treatment, is likely to 
cause hann to self or others, and whose diagnosis 
is not solely one of the following mental disorders: 
Alcohol or chemical substance abuse; antisocial 
personality disorder; mental retardation; organic 
personality syndrome; or an organic me~tal dis
order. 

(2) "Lacks capacity to make an informed de
cision concerning treatment" means that the per
son, by reason of the person's mental disorder, is 
unable, despite conscientious efforts at explana
tion, to understand basically the nature and effects 
of hospitalization or treatment or is unable to en
gage in a rational decision-making process regard
in_g hospitalization or treatment, as evidenced by 
an inability to ~eigh the possible risks and bene
fits. 

(3) "Likely to cause ham1 to seif or others" 
means that the person, by reason of the person's 
mental disorder: (a) Is likely, in the reasonably 
foreseeable future, to cause substantial physical 
injury or physical abuse to self or others or sub
stantial damage to another's property. as evi
denced by behavior threatening, attempting or 
causing such injury, abuse or damage; except that 
if the harm threatened, attempted or caused is 
only harm to the property of another, the hann 
must be of such a value and extent that the state's 
interest in protecting the property from such 
harm outweighs the person's interest in personal 
liberty; or (b) is substantially unable, except for 
reason of indigency, to provide for any of the per
son's basic needs, such as food, clothing, shelter, 
health or safety, causing a substantial deteriora
tion of the person's ability to function on the per
son's own. 

No person who is being treated by prayer in the 
practice of the religion of any church which 

· teaches reliance on spiritual means alone through 
prayer for ·healing shall be determined to be a 
mentally ill person subject to involuntary com
mitment for care and treatment under this act un
less substantial evidence is produced upon which 
the district court finds that the proposed patient 
is likely in the reasonably foreseeable future to 
cause substantial physical injury or physical abuse 
to self or others or substantial damage to another's 
property, as evidenced by behavior threatening, 
atterhpting or causing such injury, abuse or dam
age; except that if the ham1 threatened, attempted 

· or caused is only ham1 to the property of another, 
· the harm must be of such a value and extent that · 

the state's interest in protecting the property from 
such harm outweighs the person's interest in per
sonal liberty. 
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~E AND TREATMENT ACT FOR 
MENTALLY ILL PERSONS 

59-2946. Definitions. When used ·in the 
cire and treatment act for mentally ill_ persons: 

(e) "Mentally ill person" means any person 
who is suffering from a mental disorder which is 
manifested by a clinically significant behavioral or 
psychological syndrome or pattern and associated 
with either a painful symptom or an impai~ent 
iri one or more important areas of functioning, and 
involving substantial behavioral, psychological or 
biological dysfunction, to the extent that the per
son is in need of treatment. 

"Likely to cause ham1 to self or others" 
means that the person, by reason of the person's 
mental disorder-: (a) Is likely, in the reasonably 
foreseeable future, to cause substantial physi'cal 
injur; or physical abuse to self or others or sub
stantial damage to another's property, as evi
denced by behavior threatening, attempting or 
causing such injury, abuse or damage; except that 
if the hann t.1-ireatened, attempted or caused is 
only hann to the property of another, the harm 
must be of such a value and extent that the state's 
interest in protecting the property from such 
harm outweighs the person's interest in personal 
liberty; or (b) is substantially unable, except for 
reason of indigency, to provide for any of the per-
son's basic needs, such as food, clothing, shelter, 

, health or safety, causing a substantial deteriora
tion of the person's ability to function on the per
son's own. 

No person who is being treated by prayer in the 
prac~ce of the religion of any church which 
teaches reliance on spiritual means alone through 
prayer for healing shall be detem1ined to be a 
mentally ill person subject to involuntary com
mitment for care and treatment under this act un
less substantial evidence is produced upon which 
the district court finds that the proposed patient 
is likely in the reasonably foreseeable future to 
cause substantial physical injury or physical abuse 
to self or others or substantial damage to another's 
property, as evidenced by behavior threatening, 
attempting or causing such injury. abuse or dam
age; except that if the ham1 threatened, attempted 
or caused is only ham1 to the property of another, 
the harm must be of such a value and extent that 
the state's interest in protecting the property from 
such hann outweighs the person's interest in per
sonal liberty. 

112



y 
CARE AND TREATMENT ACT FOR 

MENTALLY ILL PERSONS 

59-2946. Definitions. When used in the 
care and treatment act for mentally ill_ persons: 

(e) .. Mentally ill person" means any person 
who is suffering from a mental disorder which is 
manifested by a clinically signifkant_behavioral or 
psychological syndrome or pattern and associated . 
with either a painful symptom or an impairment 
iri one or more important areas of functioning; and 
involving substantial behavioral, psychological or 
biological dysfunction, to the extent that the per
son is in need of treatment. 

S9-2949. Voluntary admission to treat-
ment facility; application; written informa-

• tion to be given voluntary patient. (a) A men~ 
tally ill person may be admitted to a treatment 
facility as a voluntary patient when there are avail
able accommodations and the head of the treat-

treatment therein, and that the person has the ca
pacity to consent to treatment • • "' · 

~ (c) No person shall be admitted as a voluntary I patient under the provisions of this act to any 
treatment facility unless the head of the treatment 
facility has informed such person or such person's 
parent, legal guardian, or other person known to 
the head of the treatment facility to be interested 
in the care and welfare of a minor, in writing, of 

: the following: 
' ( l) The rules and procedures of the treatment 

facility relating to the discharge of voluntary pa
tients; 

(2) the legal rights of a voluntary patient re
ceiving treatment from a treatment facility as pro
vided for in K.S.A. 1998 Supp. 59-2978 and 
amendments thereto; and 

(3) in general tenns, the types of treatment 
which are available or would not be available to a 
voluntary patient from that treatment facility. 

I\ 
Ii 

l I I, 

(f) (1) "Mentally ill person subject to invol
untary commitment for care and treatment" 
means a mentally ill person, as defined in subsec
tio_~ (e), who also lacks capacity to make an in-

t fanned decision concerning treatment, is likely to 
· cause harm to self or others, and whose diagnosis 
is not solely one of the following mental disorders: 
Alcohol or chemical substance abuse; antisocial 
personality disorder; mental retardation; organic 
personality syndrome; or an organic me~tal dis
order. 

(2) "Lacks capacity to make an informed de
cision concerning treatment" means that the per-

' son, by reason of the person's mental disorder, is 
unable, despite conscientious efforts at explana
tion, to understand basically the nature and effects 
of hospitalization or treatment or is unable to en
gage in a rational decision-making process regard
in_g hospitalization or treatment, as evidenced by 
an inability to ~eigh the possible risks and bene
fits. 

(3) "Likely to cause hann to seif or others" 
means that the person, by reason of the person's 
mental disorder.: (a) Is likely, in the reasonably 
foreseeable future, to cause substantial physical 
injury or physical abuse to self or others or sub
stantial damage to another's property, as evi
denced by behavior threatening, attempting or 
causing such injury, abuse or damage; except that 
if the harm threatened, attempted or caused is 
only harm to the property of another, the han11 
must be of such a value and extent that the state's 
interest in protecting the property from such 

. harm outweighs the person's interest in personal 
: . liberty; or (b) is substantially unable, except for 
.·, reason of indigency, to provide for any of the per
:., son's basic needs, such .as food, clothing, shelter, . 
. health or safety. causing a substantial deteriora-

tion of the person's ability to function on the per
son's own. 

No person who is being treated by prayer in the 
practice . of the religion of any church which 

· teaches reliance on spiritual means alone through 
prayer for healing shall be detem1ined to be a 
mentally ill person subject to involuntary com
mitment for care and treatment under this act un
less substantial evidence is produced upon which 
the district court finds that the proposed patient 
is llfely in the reasonably foreseeable future to 
cause substantial physical injury or physical abuse 
to self or others or substantial damage to another's 
property; as evidenced by behavior threatening, 
attempting or causing such injury, abuse or dam
age; except that if the harm threatened, attempted 
or caused is only ham1 to the property of another, 
the harm must be of such a value and extent that 
the state's interest in protecting the property from 
such hann outweighs the person's interest in per
sonal liberty. 
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Involuntary Mental Illness Commitment Proceedings 

person taken into protective custody by law enforcement no custody situation 

t 
emergency application for involuntary admission for "'---------1 
observation and treatment (approx. 2 days) 

Petition filing 

ex parte emergency custody order (approx. 2 days) no custody order 

probable cause hearing 

temporary custody order no custody order 

I 
'+ 

trial (7-14 days after the Petition filing) 

t 
I 

order for inpatient treatment order for outpatient treatment 

review hearing (approx. every 3 - 6 months) 

order for inpatient treatment 

discharge and 
release 

order for outpatient treatment 

discharge 
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The Shifting Sands Upon Which the Mental Health Services System Rests: 

1. the criminalization of "mental illness": 

* the transfer of the mentally ill to prisons (as they slip thru the cracks) 

* the calling of criminal behavior "mental illness" (of one form or another) 

2. differing expectations concerning the outcome of services: 

* among members of the community and public officials: 

- "error free" results 

- services supportive of the community's social values 
vs. 

* among consumers and their advocates: 

- "recovery model" results 

- services supportive of personal values 

3. diversification of the population served: 

* cultural context 

* "criminalization" 
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4. the erosion of resources: 

* actual Federal and State inflation adjusted appropriations have gone flat 

* reduced insurance coverage (in spite of parity) 

* reliance upon medicaid & public assistance programs as the primary 
funding system for mental health services (because of the state "match" 

feature) 

- IMD exclusion 

- "supplemental" nature of public assistance 

- lack of low cost housing 

5. loss of prioritization within the State budget (due to deinstitutionalization): 

* percentage of SGF dollars, compared to the "big three," has gone way 
down, resulting in a loss of visibility 

6. life after 9-11-01: 

* security considerations 

* trauma to the community 
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54 SUPREME COURT OF KANSAS 263 KAN. 

State v. Cellier 

No. 74,976 

STATE OF KANSAS, Appellee, v. LANCE CHARLES CELLIER, 

Appellant. 
(948 P.2<l 616) 

SYLLABUS BY THE COURT 

l. TRIAL-Erroneous Admission of Evidence--Contemporaneous Objection 
Rule. A verdict or finding shall not be set aside, nor shall the judgment or 
decision based thereon be reversed, by reason of the erroneous admission of 
evidence unless there appears of record objection to the evidence timely in
terposed and so stated as to make clear the specific ground of objection. 

2. CRIMINAL U W-Motion to Suppress-Preservation of Issue on Appeal. 
When a motion to suppress is denied, the moving party must object to the 
evidence at trial to preserve the issue on appeal. 

3. APPEAL AND ERROR-Statutes--Constitutionality-Appellate Review. 
When a statute is challenged as unconstitutional, this court's standard of review 
is de nova. 

4. CRIMINAL U W-Defenda.nt's CompetertctJ to Stand Trial-Preponderance 
of Evidence Standard. A party who raises the issue of competence to stand trial · 
has the burden of going forward with the evidence, which will be measured 
by the preponderance of the evidence standard. 

5. SAME-Defendant's Competency to Stand Trial-Procedure When Court 
Raises Issue of Defendant's. Competency. When the court itself raises the issue 
of the competency of the accused, the court is not a party and cannot be 
responsible for corning forward with the evidence, but it can assign that burden 
to the State because hoth the court and the State have a duty to provide due 
process and to provide a fair trial to an accused. 

6. SAME-Defendant's Competency to Stand Trial-Presumption of Compe
tency. There is a presumption that a defendant is competent to stand trial. 

7. SAME-Sufficiency of Evidence-Appellate Revieu.;. When the sufficiency of 
the evidence is challenged, the standard of review is whether, after review of 
all the evidence, viewed in the light most favorable to the prosecution, the 
appellate court is convinced tl1at a rational fac,tfinder could have found the 
defendant !!:1rilty beyond a rea.~onable doubt. 

Appeal from Lyon district court; JOHN 0. SANDERSON, judge. Opinion filed 
October 31, 1997. Affirmed. 

Jean K Gilles Phillips, special appellate defender, argued the cause, and Jessica 
R .. &men, chief appellate defender, was with her on the brief for appellant. 

Joe E. Lee, county attorney, argued the cause, and Carla ]. Stovall, attorney 
general, was with him on the brief for appellee. 
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66 SUPREME COURT OF KANSAS 263 ,IC.w. 

State v. Cellier 

alleged improper waiver of Miranda rights, this issue has not been 
properly preserved for appeal. 

III. COMPETENCY TO STAND TRIAL 
On June 3, 1994, Cellier filed a motion challenging his compe

tency to stand trial, in accordance with K.S.A. 22-3302. Pursuant 
to this motion, Cellier was ·committed to Larned State Security 
Hospital. On October 12, 1994, the trial court held a hearing on 
the issue of Cellier's competency. At that hearing, two employees 
of Larned State Security H<~spital testified. Harold Dixon is a reg
istered master's level psychologist employed at Larned State Se
curity Hospital since 1981. Dixon was the ward psychologist and 
treatment team leader for Cellier. Dixon gave Cellier numerous 
tests and utilized this information to help form his opinion regard
ing Cellier's competency to stand trial, i.e., whether Cellier under
stood the courtroom proceedings against him and whether Cellier 
could help his attorney in preparing a legal defense. According to 
Dixon, Cellier suffered from schizophrenia, although it was in re
mission during Celli er' s stay at the hospital. Dixon opined that as 
long as Cellier remained on medication and in a structured envi
ronment, his psychosis could be controlled. Dixon also stated that 
Cellier was impulsive, unreliable, irresponsible, exercised poor 
judgment, and could not concentrate. However, Dixon explained 
that he did not think that Cellier's impulsiveness, irresponsibility, 
or uureliability was relevant to his ability to help \A·itl, his ddi.~Hsc. 
Dixon concluded that Cellier was competent to stancl trial. 

Dr. Arsenio Imperial, a Lamed psychiatrist, testified that he in
terviewed Cellier in order to evaluate his competency to stand trial. 
Imperial found that Cellier's memory for immediate recall, com
prehension, and attention were impaired. Ceilier told Imperial that 
he had spoken with his attorney about the defense of insanity. 
However, Cellier told Imperial that he did not feel lw was crimi
nally insane, but it was his attorney's idea to suggest it. 

Imperial testified that a person who is delusional could still assist 
his or her counsel in creating a defense to a criminal prosecution 
if the individual was properly medicated and the delusions were 
well encapsulated. Imperial opined that Cellier's delusions were 
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State v. Cellier · 

encapsulated and controlled by medication to a point where he 
could appropriately assist his counsel with mounting a defense. 
Imperial gave his professional opinion that Cellier was competent 
to stand trial. Imperial stated that he had not observed anything 
during the court proceedings regarding Cellier's competency to 
suggest that Cellier was incompetent. Further, Imperial stated that 
if Cellier continued to take his medication as prescribed, there was 
no reason to believe he would not remain competent to stand trial. 

Based on the testimony of Dixon and Imperial, the trial court 
ruled that Cellier was competent to stand trial. Cellier appeals this 
ruling. · 

The procedure and statutory requirements for determining com
petency to stand trial, etc., are contained in K.S.A. 22-3301 and 
K.S.A. 22-3302. 

_ A. Evidentiary Standard and Burden of Proof 

Cellier's complaint is that these statutes do not include an evi
dentiar; standard of proof which the trial court should use to de
termine whether the definition of incompetency has been met. As 

such, Cellier contends that there is no standard of proof by which 
to judge when the evidence is sufficient to find a person incom
petent and no method to review a trial court's determination on 
appeal. Thus, Cellier challenges the competency statute as uncon
stitutional for failing to set out a standard of proof by which com
petency must be measured. 

When a statute is challenged as unconstitutional, this court's 
standard of review is de nova. See State v. Fierro, 257 Kan. 639, 
643, 895 P.2d 186 (1995). 

In support of its position that K.S.A. 22-3302 is unconstitutional 
for failing to provide an evidentiary standard and burden of proof, 
Cellier points to two United States Supreme CoUii cases which 
addressed the constitutionality of competency statutes based on 
their evidentiary standards. Cooper v. Oklahoma, 517 U.S. 348, 
134 L. Ed. 2d 498, 116 S. Ct. 1373 (1996); Medina v. California, 
505 U.S. 437, 120 L. Ed. 2d 353, 112 S. Ct. 2572, reh. denied 505 
U.S. 1244 (1992). 
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68 SUPREME COURT OF KANSAS 263 KAN. 

State v. Cellier 

In Cooper, the United States Supreme Court addressed an 
Oklahoma statute which presumed an accused was competant to 
stand trial unless the accused could prove his or her incompetency 
by clear and convincing evidence. The Supreme Court noted the 
well-accepted rule that " 'the criminal trial of an incompetent de
fendant violates due process.' " 517 U.S. at 354 (quoting Medina, 
505 U.S. at 453). The Supreme Court then pointed out that with 
the Oklahoma statute, a criminal defendant could prove he or she 
was mo_re likely than not incompetent (preponderance of the evi
dence standard), but if the defendant ·could not prove he or she 
was incompetent by clear and convincing evidence, then the de
fendant would still have to stand trial. Thus, the Court held that 
requiring the accused to meet such a high evidentiary standard of 
clear and convincing evidence, as opposed to a preponderance of 
the evidence standard, violated the accused's right to due process 
under the 14th Amendment. The Court struck down the Oklahoma 
competency statute as unconstitutional. 517 U.S. at 356, 369. 

In Medina, the United States Supreme Court addressed a Cal
ifornia statute which presumed an accused was competent to stand 
trial unless the accused could prove his or her incompetence by a 
preponderance of the evidence. The Court found that this statute, 
with its presumption of competence and preponderance of the 
evidence standard, did not violate due process. The Court upheld 
the statute as constitutional. .505 U.S. at 451-52. 

Since an existing evidentiary standard in a competency statute 
can be too high and make the statute unconstitutional, Cellier as
serts that the complete absence of an evidentiary standard in a 
competency statute should also make the statute unconstitutional. 
However, Cellier concedes that a court may salvage a statute when 
possible by interpreting all1biguous langua:ge in a constitutional 
manner. 

Many states explicitly place the burden to prove incompetency 
on the defendant by a preponderance of the evidence. · Several 
states place no burden on the defendant at all, but require the 
State to prove the defendant's competency once the issue has been 
credibly raised by the defendant. In a number of states, the burden 
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imposed on the defendant and/or the State to prove incompetency 
is unclear, a5 in Kansas. Hmvever, as the United States Supreme 
Court points out. "[n]othing in the competency statutes or case law 
of these States suggests . . . that the defendant bears the burden 
of proving incompetence by clear and convincing evidence." 134 
L. Ed. 2d at 510 n. 17. Finally, the American Bar Association places 
the burden of proving incompetency on the party raising the issue, 
and the trial court must find the defendant is cornpetent to stand 
trial "by the greater weight of the evidence." 2 ABA Standards for 
Criminal Justice§ 7-4.8, p. 7-208 (2d ed. 1980). 

The trial court obviously used an evidentiary standard to deter
mine if Cellier could understand the proceedings or could assist in 
his defense. Neither K.S.A. 22-3301 nor 22-3302 explicitly provides 
such a standard. Thus, the trial court must have inferred an implicit 
evidentiary standard vv:ithin the statutes from their language and 
the legislative intent. This has been done before and is not im
proper. For instance, K.S.A.· 22-3215(4) provides the procedure 

· for suppressing a confession. This statute specifically provides that 
the burden of proof for proving a confession is admissible is on the 
prosecution. However, the statute does not enunciate which evi
dentiary standard the prosecution must utilize to prove that a con
fession is admissible. This court did not find the statute was un
constitutional simply because it failed to enunciate a specific 
evidentiary standard for the State to use. Instead, this court in
ferred an evidentiary standard implicit within the statute-prepon
derance of the evidence. See State v. Miles, 233 Kan. 286, 295, 662 
P.2d 1227 (1983). Thus, the trial court in this case can infer an 
evidentiary standard within the competency statute. 

There are three different evidentiary standards which could be 
applied to K.S.A. 22-3301 and 22-3302-preponderance of the 
evidence, clear and convincing evidence,' or beyond a reasonable 
doubt. The latter two of these three standards have been found 
to violate due process when included in a competency statute. 
See Cooper, 517 U.S. 348. The legislature would not intend to 
promulgate an unconstitutional statute. If at all possible, statutes 
are to be interpreted in a constitutional manner. The only way 
to constitutionally interpret 22-3301 and 22-3302 is to find that 
their implicit evidentiary standard is a preponderance of the ev
idence standard. 
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State v. Cellier 

The issue of competency to stand trial is more complicated than 
it appears, the reason being that the issue is frequently raised by 
the court itself as opposed to being raised by or on behalf of the 
accused or by the State. The obvious rule is that a party who raises 
the issue of competence to stand trial has the · burden of going 
forward 'Nith the evidence, which will be measured by the prepon
derance of the evidence standard. When the court itself raises the 
competency issue, the court is not a party and cannot be respon
sible for corning forward with the evidence, but it can assign that 
burden to the State because both.the court and the State have a 
duty to provide due process and to provide a fair trial to an accused. 
Determining the competency of an accused to stand trial is a duty 
that falls on both the State and the trial court. The trial court 
measures the evidence presente~ by the standard of preponder-

_ance of evidence. With a statutory presumption that an accused is 
sane, State v. Gilder, 223 Kan. 220, 227-28, 574 P.2d 196 (1977). 
it follows that there is a presumption a defendant is competent to 
stand trial. Using this implicit burden of proof and evidentiary stan
dard within the competency statutes, we hold that K.S.A. 22-3201 
and K.S.A. 22-3202 are not unconstitutional. 

B. Cellier's Competency to Stand Trial 

Using the proper burden of proof and evidentiary standard, the 
trial court held a competency hearing and found that Cellier was 
competent to stand trial. Cellier appeals this finding. 

A defendant is incompetent if the defendant cannot understand 
the court proceedings or assist counsel with a defense. K.S.A. 22-
3301. According to Cellier, to be able to assist counsel, a defendant 
should have the ability to communicate rationally, to recall and 
relate facts concerning his actions, to comprehend advice, a~d to 
make decisions based on a well-explained alternative. See 2 ABA 
Standards for Criminal Justice § 7-4.l, Commentary, p. 7-173 (2d 
ed. 1980). Since Cellier does not have these abilities, he claims that 
he was incompetent to stand trial. 
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No. 79,424 

In the Matter of ADA VANDERBLOMEN. 
(956 P.2d 1:3:W) 

SYLL>\BUS BY THE COURT 

264 KAN. 

MENTAL ILLNESS-Care and Treatment Act for Mentally Ill Persons-0,
ganic Mental Disorder-InvoluntanJ Commitment Proceeding. A provision in 
the Care and Treatment Act for Mentally Ill Persons, K.S.A. 1997 Supp. 59-
2946(£)(1), which excludes persons suffering from certain disorders, including 
.. organic mental disorder," from being subject to involuntary commitment is 
not unconstitutionally vague. Despite the American Psychiatric Association's 
abandonment of the term organic mental disorder in its Diagnostic and Sta
tistical Manual of Mental Disorders (4th ed. 1994), the Kansas Legislature 
clearly intended to use the term as it has been previously and commonly used 
throughout the psychiatric community. In the context of an involuntary com
mitment proceeding, disorders that have traditionally been labelled organic in 
nature should continue to be regarded as falling within the definition of "or
ganic mental disorder." 

Appeal from Shawnee district court; FRAN'K J. YEOMAN, JR., judge. Opinion 
'filed April 17, 1998. Affirmed. 

K.enneth M. Carpenter, of Carpenter, Chartered, of Topeka, argued the cause 
and was on the brief for appellant Ada Vanderblomen. 

No appearance by appellee. 

The opinion of the court was delivered by 

LARSON, J.: This appeal involves the constitutionality of a pro
vision of the Care and Treatment Act for Mentally Ill Persons, 
K.S.A. 1997 Supp. 59-2945 et seq., which prevents those persons 
suffering from certain disorders from being subject to involuntary 
commitment. The court-appointed guardian for Ada Vanderblo
men appeals the trial court's determination that K.S.A. 1997 Supp. 
59-2946(£)(1) is constitutional and Vanderblomen's ordered dis-
charge from a mental hospital. ' 

In 1977, V anderblomen was involved in a motor vehicle accident 
and suffered a traumatic closed head injury. Partially paralyzed and 
unable to care for her basic needs, she had been placed in various 
nursing homes. 

On March 8, 1995, Vanderblomen's guardian applied to the 
Shawnee County District Court for a determination that Vander
blomen was mentally ill. The application alleged that Vanderblo-
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men had become unmanageable at her nursing home and had in
jured staff, destroyed property, and become a danger to herself 
and other residents. 

Attached to the petition was the affidavit of Dr. Benintendi, who 
had examined Vanderblomen and reviewed her records. The affi
davit noted a history of aggression and stated Vanderblomen did 
not respond to questioning and was aphasic. Dr. Benintendi's di
agnosis stated: "Mental Dis. NOS due to head injury or other pos
sible organic Dis." Under treatment expectations, Dr. Benintendi 
wrote: "Please check for organic basis to behavior disruptions. Also 
evaluate medications." Dr. Benintendi concluded: "I believe client 
to be a danger to herself and others, and incompetent to make her 
own treatment decisions due to her mental illness." 

The court granted a petition for temporary protective custody 
and appointed an attorney to represent Vanderblomen in the pro
ceedings. On March 10, 1995, after a hearing, the court ruled there 
were reasonable grounds to believe Vanderblomen was mentally 
ill and likely to injure herself or others if not detained. The court 
ordered her placed in protective custody at the Topeka State Hos
pital. 

Shortly after her commitment, Dr. Jose Bulatao at Topeka State 
Hospital evaluated Vanderblomen and reported to the court that 
Vanderblomen had not shown any aggression since her transfer, 
but stated she had a severe mental illness diagnosed as organic 
mental disorder and had no capacity to make a rational decision 
regarding her needs for treatment. 

After receiving the.report, the court concluded Vanderblomen 
was a mentally ill person as defined by statute and ordered her 
continued hospitalization. Subsequent reports from staff psychia
trists at the hospital indicated that Vanderb1omen's diagnosis was 
organic mental disorder, characterized by impaired cognitive func
tioning, poor impulse control, impaired memory, impaired judg
ment, and unpredictable and aggressive behaviors. The reports in
dicated she required continued nursing care and supervision on a 
daily basis and she had no capacity to make rational decisions re
garding treatment. Continued hospitalization was recommended. 
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Upon each scheduled review, the court continued to order Van
derblomen's confinement at the hospital. The next review was 
,scheduled for June 14, 1996. The summary of Vanderblomen's 
medical status submitted to the court on May 24, 1996, stated she 
met the diagnostic criteria of dementia due to multiple etiologies 
and also carried the additional diagnosis of encephalopathy with 
aphasia. Although noting that she had shown some improvement, 
the report emphasized that Vanderblomen continued to be a dan
ger to herself and others and was unable to meet her basic needs. 

On June 10, 1996, the court terminated Vanderblomen's com
mitment, finding she was "not a 'mentally ill person subject to 
involuntary commitment for care and treatment.' " The court 
noted that she suffered from conditions described as dementia and 
encephalopathy, which are both descriptive of an organic mental 
disorder. The court stated that the new law, as provided in K.S.A. 
1997 Supp. 59-2946(f)( 1) excludes those suffering from an organic 
mental disorder from being subject to involuntary com}nitment. 

The guardian petitioned the court to vacate the order and re
quested an evidentiary hearing. He pointed out that organic mental 
disorder had been eliminated as a separate and distinct mental 
disorder in the American Psychiatric Association's Diagnostic and 
Statistical Manual of Mental Disorders (4th ed. 1994) (DSM-IV) 
and argued that the new law was unconstitutionally vague. 

The court denied the petition to vacate. The guardian appealed, 
and the Court of Appeals remanded the case to the district court 
to allow the guardian to present evidence in an evidentiary hearing. 

At the hearing, the guardian presented the testimony of psychi
atrist Dr. Samuel Bradshaw regarding diagnoses in the DSM-IV. 
Dr. Bradshaw stated that many prior diagnoses have been recently 
found to have a brain-based etiology and the' wording of the DSM
IV indicates it is "illusory to say one ldnd of disorder is brain -based 
and not another since the major mental disorders are all brain 
based." Quoting from the DSM-IV, he said: "The term organic 
mental disorder is no longer used in DSM-IV because it incorrectly 
implies [that] nonorganic mental disorders do not have a biological 
basis." Dr. Bradshaw agreed that usage of the term organic mental 
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disorder is no longer a medically acceptable diagnosis. The court 
took judicial notice of the entire DSM-IV. 

The guardian argued that the Kansas Legislature had placed 
guardians in the untenable position where they have no authority 
to hospitalize wards needing hospitalization if those wards happen 
to suffer from an organic mental disorder. Vanderblomen's ap
pointed attorney stated he had been unable to consult with his 
client due to her condition and he did not object to any of the 
guardian's remarks. 

The court held the legislature clearly intended to exclude per
sons suffering from an organic mental disorder from involuntary 
commitment and decided the commitment statute was constitu
tional. The court found that the legislature defines legal terminol
ogy and was not persuaded that a change in the American Psychi
atric Association's definitions in the DSM-IV caused the statute to 
become vague. 

The guardian timely appeals. The Court of Appeals granted a 
· stay of the trial court's order, and we granted the guardian's request 

for transfer to this court pursuant to K.S.A. 20-3017. 
The issue in this case involves statutory interpretation, which is 

a question of law over which we have unlimited review. In re Tax 
Appeal of Boeing Co., 261 Kan. 508, Syl. ,r 1, 930 P.2d 1366 (1997). 
We are duty bound to avoid a vague construction of a statute if 
reasonably possible, In re Care & Treatment of Hay, 263 Kan. 822, 
833, 953 P.2d 666 (1998). We have also stated: 

"A statute is presumed constitutional and all doubts must be resolved in favor 
of its validity. If there is any reasonable way to construe a statute as constitutionally 
valid, the court must do so. A statute must clearly violate the constitution before 
it may be struck down. This court not only has the authority, but also has the duty, 
to construe a statute in such a manner that it is constitutional if the same can be 
done within the apparent intent of the legislature in passing the statute." Peden 
v. KLmsas Dept. ofRei;em1e, 261 Kan. 2.39, Sy!. 12,930 P.2d 1 (1996), cert. denied 
520 U.S. 1229 (1997). 

The guardian challenges the constitutionality of K.S.A. 1997 
Supp. 59-2946(£)(1), which reads, in relevant part, as follows: 

"(fJ(l) 'Mentally ill person subject to involuntary commitment for care and 
treatment' means a mentally ill person, as defined in subsection ( e). who also lacks 
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capacity to make an informed decision concerning treatment, is likely to cause 
harm to self or others, and whose diagnosis is not solely one of the following 
mental disorders: Alcohol or chemical substance abuse; antisocial personality dis
order; mental retardation; organic personality syndrome; or an organic mental 
disorder." 

KS.A. 1997 Supp. 59-2946(e) states: 

" 'Mentally ill person' means any person who is suffering from a mental disorder 
which is manifested by a clinically significant behavioral or psychological syndrome 
or pattern and associated with either a painful symptom or an impairment in one 
or more important areas of functioning. and involving substantial behavioral, psy
chological or biological dysfunction, to the extent that the person is in need of 
treatment." 

The Care and Treatment Act for Mentally Ill Persons was en
acted in 1996, .repealing the Treatment Act for Mentally Ill Per
sons, KS.A. 59-2901 et seq. 

The new statutes distinguish between a "mentally ill person" and 
a "mentally ill person subject to· involuntary commitment for care 
and treatment." KS.A. 1997 Supp. 59-2946(e) and (f). The pred
ecessor statute to KS.A. 1997 Supp. 59-2946(£), KS.A. 59-2902(h), 
made no such distinction and defined a mentally i1l person as fol
lows: 

"(h) 'Mentally ill person' means any person who: 
(1) Is suffering from a severe mental disorder to the extent that such person is 

in need of treatment; 
(2) lacks capacity to make an informed decision concerning treatment; and 
(3) is likely to cause hann to self or others." 

\Vhen construing a statute, courts should give words in common 
usage their natural and ordinary meaning. "Technical words and 
phrases, and other words and phrases that have acquired a peculiar 
and appropriate meaning in law, shall be, construed according to 
their peculiar and appropriate meanings." Galindo v. City of Cof
feyville; 256 Kan. 455, Syl. 15,885 P.2d 1246 (1994) (citing KS.A. 
1993 Supp. 77-201 Second). In Reed v. Kansas Racing Comm'n, 
253 Kan. 602, Syl. 1 5, 860 P.2d 684 (1993), we also stated: "A 
statute is not invalid for vagueness or uncertainty where it uses 
words \vith commonly understood meanings. The test for vague
ness is a common-sense determination of fundamental fairness." 
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The guardian argues that K.S.A. 1997 Supp. 59-2946(£)(1) uses 
a specific psychiatric tenn of art, implicating the use of DSM-IV 
definitions, and that this terminology cannot be considered a word 
in common usage. As the DSM-IV has abandoned the use of the 
term "organic mental disorder," the guardian claims that the term 
no longer has any meaning, particularly as there was testimony that 
the major mental disorders are all brain based. 

The DSM-IV itself, however, recognizes its own diagnostic lim
itations in stating: 

"Moreover, although this manual provides a classification of mental disorders, 
it must be admitted that no definition adequately specifies precise boundaries for 
the concept of 'mental disorder.' The concept of mental disorder, like many other 
concepts in medicine and science, lacks a consistent operational definition that 
covers all situations. . . . [D )ifferent situations call for different definitions." 
DSM-IV, p. xxi. 

_ We do not believe there is any reason to link the constitutionality 
of a statute to the changing tides of psychiatric thought as reflected 
in the most recent version of the DSM. Due to the purpose of the 
manual and the frequent revisions it undergoes, it would be fool
hardy to allow its altered provisions to render otherwise valid and 
comprehensible legislation unconstitutional. This point was em
phasized by the United States Supreme Court in Jones t;. United 
States, 463 U.S. 354. 364-65 n. 13, 77 L. Ed. 2d 694, 103 S. Ct. 
3043 (1983): 

"We do not agree with the suggestion that Congress· power to legislate in this 
area depends on the research conducted by the psychiatric community. We have 
recognized repeatedly the 'uncertainty of diagnosis in this field and the tentative
ness of professional judgment. The only certain thing that can be said about the 
present state of knowledge and therapy regarding mental disease is that science 
has not reached finality of judgment ... .' [Citations omitted.] The lesson we 
have drawn is not that government may not act in the face of this uncertainty, but 
rather that courts should pay particular deference to reasonable legislative judg
ments." 

Furthermore, it is not at all clear that the legislature failed to 
consider the DSM-IV when it enacted the wording of 59-2946 in 
1996. The general comment to the revised act submitted to the 
legislature by the Care and Treatment Advisory Committee of the 
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Judicial Council explained the rationale for the changes suggested 
in 59-2946(£) as follows: 

"(2) 'Mentally ill person,' found currently at 59-2902(h) is rewritten and is sep
arate from the new term 'mentally ill person subject to involuntary commitment 
for care and treatment.' The changes require that there are certain mentally ill 
persons who should not be subject to involuntary proceedings to restrict their 
liberty. 

"(3) 'Mentally ill person subject to involuntary commitment for care and treat
ment' has been added. The intent is to separate the criteria that must be met 
before a person who is suffering from a mental illness may be involuntarily forced 
to accept treatment. In the current definition of 'severe mental disorder,' found 
at 59-2902(0), conditions caused by the use of chemical substances and antisocial 
personality are excluded from the legal definition. The committee expanded upon 
that list by naming disorders defioed in the Diag1Wstic and Statistical Manual of 
Mental. Disorders (Fourth Edition) American Psychiatric Association (1994) 
('DSM-IV') which are generally professionally recognized as unresponsive topsy
chiatric treatment." 

Although the distinction between organic and nonorganic men
tal disorders may no longer be clinically supported because all 
mental disorders may have a brain-based component, the legisla
ture has the right to make distinctions based upon the treatability 
of a condition. The trial court recognized such a distinction when 
it stated: · 

"The Legislature's action is entirely consistent with this Court's prior rulings 
concerning the difference between 'illness' and 'organic deterioration,' i.e., ab
sence of brain cells or death of part of the brain. The legislative action in question 
has done no more than codify the existing law. It has been plain that the purpose 
for confining people involuntarily for treatment was to apply 'treatment' (whatever 
that might be) to change the person's mental condition. It has been stated over 
and over again in testimony before this Court that an 'organic' condition is not 
one that can be changed. It is 'organic' because part of the 'organ' is missing
destroyed, etc. It is not repairable, replaceable, or subject to change for the better. 
This is in contrast to changes that can be effected in a 'person through COWlseling, 
medication, etc. in such things as depression, schizophrenia, and the like." 

Based on the legislative history, the trial court's analysis appears 
to be correct. In his testimony before the Senate Judiciary Com
mittee on January 18, 1996, Judge Sam Bruner, Chair of the Care 
and Treatment Advisory Committee of the Judicial Council, ex
plained the bill would amend the existing definition of "mental 
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illness" by making a distinction between a "mentally ill person" 
and a "mentally ill person subject to involuntary commitment for 
care and treatment." Judge Bruner stated that certain mental con
ditions had been added that cannot be used for involuntary com
mitments. The minutes of the Committee specifically state: 
"The conferee stated that certain mental conditions have been added that can not 
be used for involuntary commitments. The conferee continued by stating that SB 
469 is an expansion over current Kansas law to prohibit involuntary commitment 
for the treatment of mental illness, for instances with regard to mentally retarded 
individuals, or with regard to alzheimer victims, etc. The conferee noted that the 
language immediately preceding that change in the statute, line 29 sfates, 'whose 
diagnoses is not solely one of the following.' " Minutes of Senate Committee on 
Judiciary, January 19, 1996. 

The diagnosis in issue here is "organic mental disorder," which 
the testimony of Judge Bruner clearly shows was to be one of those 
diagnoses which will not justify an involuntary commitment. De
spite the DSM-IVs abandonment of the tenn "organic mental dis-

, order," the legislature clearly intended to use the tenn as it has 
been previously and commonly used throughout the psychiatric 
community. In the context of an involuntary commitment pro
ceeding, disorders that have traditionally been labelled organic in 
nature should continue to be regarded as falling within the defi-
nition of "organic mental disorder." ' 

We hold K.S.A. 1997 Supp. 59-2946([)(1) is not unconstitution
ally void for vagueness. We affirm the trial court. 
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KANSAS COMMUNITY DEVELOPMENT AL DISABILITY ORGANIZATIONS 

Achievement Services for Northeast KS 
215 North 5th 
P.O. Box 186 
Atchison, KS 66002 
Phone: (913) 367-2432 
FAX: (913) 367-0370 
Gerald T. Henry, Director 

Arrowhead W ~st, Inc. 
1100 E. Wyatt Earp 
P.O. Box 1417 
Dodge City, KS 67801 
Phone: (620) 227-8803 
FAX: (620) 227-8812 
Lori Pendergast, Director 

Big Lakes Developmental Ctr., Inc. 
1416 Hayes Drive 
Manhattan, KS 66502 
Phone: (785) 776-9201 
FAX: (785) 776-9830 
James K. Shaver, Pres./CEO 

Brown County Developmental Services, Inc. 
400 S. 12th 
Hiawatha, KS 66434 
Phone: (785) 742-3959 
Fi0{: (785) 742-3834 
Linda L. Lock, Director 

CLASS, LTD. 
1200 E. Merle Evans Drive 
P.O. Box 266 
Columbus, KS 66725 
Phone: (620) 429-1212 
FAX: (620) 429-1231 
Jan Bolin, Director 

COF Training Services, Inc. 
1516 Davis Road 
Box 459 
Ottawa, KS 66067-0459 
Phone: (785) 242-5035 
FAX: (785) 242-2118 
Dan L. Andrews, Director 

COM CARE of Sedgwick County 
635 N. Main 
Wichita, KS 67203 
Phone: (316) 383-8251 
FAX: (316) 383-7866 
Colin McKenney, Exec. Director 

Cottonwood, Inc. 
2801 W. 3 pt Street 
Lawrence, KS 6604 7 · 
Phone: (785) 842-0550 
FAX: (785) 842-6 i 02 
Sharon Spratt, Director 

Cowley Co. Developmental Services, Inc. 
114 W. 5t1i Ave., Suite 301 
P.O. Box 618 
Arkansas City, KS 67005-0618 
Phone: (620) 442-5270 
FAX: (620) 442-5623 
Willi;;un P. Brooks, Exec. Director 

Developmental Svcs. of NW KS, Inc. 
2703 Hall St. 
P.O. Box 1016 
Hays, KS 67601 
Phone: (785) 625-5678 
FAX: (785) 625-8204 
James Blume, President 
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KANSAS COMMUNITY DEVELOPMENTAL DISABILITY ORGA . .NIZA TIONS (Continued) 

Flinthills Services, Inc. 
2375 W. Central 
El Dorado, KS 67042 
Phone: (316) 321-2325 
FAX: (316) 321-5032 
Becky Tharp, Director 

Futures Unlimited, Inc. 
2410 North A 
Wellington, KS 67152 
Phone: (620) 326-8906 
FAX: (620) 326-7796 
Thomas Kohmetscher, Director 

Hettinger Developmental Services, Inc. 
707 South Commercial 
P.O. Box 2204 
Emporia, KS 66801 
Phone: (620) 342-1087 
FAX: (620) 342-0558 
Trudy Hutchinson, Executive Director 

Johnson County Developmental Supports· 
10501 Lackman Road 
Lenexa, KS 66219-1223 
Phone: (913) 492-6161 

. FAX: (913) 492-5171 
Mark D. Elmore, Director 

Multi Community Diversified Services, Inc. 
901 N. Main 
McPherson, KS 67460-2841 
Phone: (620) 241-6693 
FAX: (620) 241-6699 
Barry Adamson, Director 

Nemaha County Training Center 
12 South 11 th 

Seneca, KS 66538 
Phone: (785) 336-6116 
FAX: (785) 336-2634 
Alice Lackey, Director 

New Beginnings Enterprises, Inc. 
1001 Wilson 
P.O. Box 344 
Neodesha, KS 66757 
Phone: (620) 325-3333 
FAX: (620) 325-3899 
Anna Silva-Keith, President/CEO 

Northview Developmental Services, Inc. 
700 E. 14th St. 
Newton, KS 67114 
Phone: (316) 283-5170 
FAX: (316) 283-5196 
Stan Zienkewicz, Director 

Occupational Center of Central Kansas, Inc. 
1710 W. Schilling Road 
P.O. Box 1160 
Salina, KS 67 402-1160 
Phone: (785) 827-9383 
FAX: (785) 823-2015 
Gary T. Cook, President/CEO 

Riverside Resources, Inc. 
700 North 3rd St. 
Leavenworth, KS 66048 
Phone: (913) 651-6810 
FAX: (913) 651-6814 
Karen Bak.er, Director 

Southwest Developmental Services, Inc. 
1808 ~alace Drive, Suite C 
Garden City, KS 67846 
Phone: (620) 275-7521 
FAX: (620) 275-1792 
Mark Hinde, Director 

134
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Sunflower Diversified Services, Inc. 
Westport Addition 
P.O. Box 838 
Great Bend, KS 67530 
Phone: (620) 792-1321 
FAX: (620) 792-4709 
Jim Johnson, Director 

Topeka Association for Retarded Citizens, Inc. 
2701 Randolph 
Topeka, KS 66611 
Phone: (785) 232-0597 
FAX: (785) 232-3770 
Dave Dunaway, Director 

Training & Evaluation Ctr. of Hutchinson, Inc. 
1300 East A 
P.O. Box 399 
Hutchinson, KS 67504-0399 
Phone: (620) 663-1596 
FAX: (620) 663-1293 
Brenda Maxey, Pres./CEO 

Tri-Ko., Inc. 
301 First St. 
Osawatomie, KS 66064 
Phone: (913) 755-3025 
FAX: (913) 755-4981 
Dennis Norton, Director 

Tri-Valley Developmental Services, Inc. 
3740 S. Santa Fe 
Box 517 
Chanute, KS 66720 
Phone: (620) 431-7401 
FAX: (620) 431-1409 
Maury Thompson, Director 

Twin Valley Developmental Services, Inc. 
427 Commercial 
P.O. Box42 
Greenleaf, KS 66943 
Phone: (785) 747-2251 
FAX: (785) 747-2424 
Edgar C. Henry, Director 

Wyandotte County Developmental 
Disabilities Organization 
701 North 7m St., Room 505 
Kansas City, KS 66101 
Phone: (913) 573-5460 
FAX: (913) 573-5473 
Gordon Criswell, Director 
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30-64-23. Single point of application, determination., and referral. (a) Each 

contracting CDDO shall develop and implement a means by which the CDDO shall become 

the single point of application, eligibility determination, and referral for persons desiring to 

receive community services within the service area of that CDDO. Procedures shall be 

established for the following: 

(1) Distributing, completing, accepting, and processing the uniform statewide 

application for community services, as published by the commission; 

(2) determining if the applicant meets the definitional criteria to be 

considered a person with a developmental disability as defined in K.S.A. 39-1803, and 

amendments thereto; 

(3) informing a person of the types and availability of community services 

provided within the service area and of the licensed providers and community service 

providers who have requested that their names be provided, existing within the service area 

and how the licensed providers may be contacted; 

(4) assisting a person in deciding which community services the person may wish 

to obtain or would accept within the next year from the date of the person's application; 

(5) assisting a person in accessing the community services of the person's choice; 

and 

(6) maintaining a list of persons who have made application to the CDDO for 

community services and have been determined eligible, and allowing access to the names of 

those persons who have not requested that their names be kept confidential by the 

community service providers in the service area who have entered into affiliation agreements 
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with the CDDO. 

(b) Each contracting CDDO shall require any employees or agents of the CDDO 

who perform the functions of eligibility determination to be trained as prescribed by the 

comm1ss10ner. 

(c) Each contracting CDDO shall require any employees or agents of the CDDO 

who perform the functions of processing applications for service or referral of persons for 

service to complete a training program that meets these criteria: 

(1) Is developed by the CDDO and approved by the CDDO council of 

community members; 

(2) includes topics regarding the following: 

(A) Types of community services available in the service area and information 

concerning the providers of those services; and 

(B) potential referral contacts for persons who are determined not to be eligible for 

services; and 

(3) is offered in a manner and frequency to ensure that employees or agents of the 

CDDO who perform the duties required by subsection (a) are competent. 

(d) This regulation shall take effect on and after October 1, 1998. (Authorized by 

and implementing K.S.A. 1997 Supp. 39-1801, et seq.) 
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Definition of Mental Retardation 

Background: Consistent withK.S.A. 39-1803(£) & (h), persons who are mentally retarded are 

those whose condition presents an extreme variation in capabilities from the general 
population, which manifests itself in the developmental years and results in a need for life long 
interdisciplinary services. The following identifies those who, among all persons with 

disabilities, are the most disabled, as defined below: 

Mental Retardation means: 

I. substantial limitations in present functioning 

that 

II. is manifested during the period from birth to age 18 years 

and 

Ill. is characterized by significant sub-average intellectual functioning 

existing concurrently with 

IV. deficits in adaptive behavior, including related lirnitatio11s, in two or more of the 
following applicable adaptive skill areas: 

1. Communication 

2. Self-care 

3. Home living 

4. Social skills 

5. Community use 

6. Self-direction 

7. Health and safety 

8. Functional academics 

9. Leisure 

10. Work 
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Definition of Other Developmental Disability 

Background: Consistent with K.S.A. 39-1803 (f), persons who are otherwise dvelopmentally 

disabled are those whose condition presents an extreme variation from the general 

population, which manifests itself in the developmental years and results in a need for life long 
interdisciplinary services. The following identifies those who, among all persons with 

disabilities, are the most disabled, as defined below: 

. Other Developmental Disability means: 

I. a condition, such as autism, cerebral palsy, epilepsy, or other similar physical or mental
impairment (or a condition which has received a dual diagnosis of mental retardation
and mental illness), evidenced as a severe, chronic disability which is attributable to a
mental or physical impairment or .a combination of mental and physical impairments,

and

II. is manifested before the age of 22,

and

ID. is likely to continue inqefinitely, 

and 

IV. results in substantial functional limitations in any three or more of the following
areas of life functioning:

1. Self-care

2. Understanding and the use of language

3. Learning and adapting

4. Mobility

5. Self-direction in setting goals and undertaking activities to accomplish those goals

6. Living independently

7. Economic self-sufficiency

and 

V. reflects a need for a combination and sequence of special, interdisciplinary or generic
care, treatment or other: services, which are lifelong or extended in duration, and are
individually planned and coordinated

and

VI. does not include individuals who are solely severely emotionally disturbed or seriously
and persistently mentally ill, or have disabilities solely as a result of infirmities of aging.
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am serves individuals 16 to 55 years of age who 

r head injury rehabilitation hospital plac·ement. 

]able to these individuals are: 1) personal services; 
.~".J 

{1; 3) transitional living skills; 4) rehabilitation thera-

pjury (HI) targeted case management. The goal of 

{am is to help individuals stay in their homes and 
-~s 

(f:s: Assistance in completing tasks of daily living 
E 
,.ual would do themselves if they did not have a dis-

include dressing, shopping, cooking, bathing, and 

which help the individual to re 

his or her quality of life and level o 

services: Services which help the indivi 

. 

~uc.,Ls'"'"''·'-'" The case manager will help the individual schedule 

'·""'"'·'-'"'" necessary to meet their goals and needs. 

N 

L.W 

l) 

-< 
0... 
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the program 
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\ 
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.·~ 
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\ ------~ 
.J.__--------------~------ \\ 

HOW DOES AN INDIVIDUAL 

QUALIFY FO~ THE HCBS/Hl PROGRAM 

In order to qualify for the HCBS/HI program, you must meet I 
the following eligi+ity guidelines: 

1
;1 

1. Be 16 to 55 yeari of age; 

2. Meet the criteqa for head injury rehabilitation hospital 

placement (determ~ned by screening); / 

3. Meet the finan~ial guidelines to qualify for Title 19. 

\\ Contact your local Social and Rehabilitation Services (SRS) / 

o.~_ce, a head injur\waiver provider (HIWP), or a Center for / 

Independent Livi,jg (CIL), to find out about the HCBS/HI 
'"'-

prograrrr,~\~o' yo~ can determine if you :ualify for' / 

HCBSIHI services. A list of SRS offices, HIWP s, and Cl~ 

are in the back of ~oRJ.-e~__...---

HOW CAN A\ INDIVIDUAL 

WITH A HEA9 INJURY APPLY 

FOR THIS PR(f)GRAM 

You can apply for these services through the local SRS 
l ' 

office, a nearby CI~ or the .other HIWP agencies listed 

on the back of this\booklet. You should call the num

ber of the agency ypu choose to ask them for assist-
; 

ance in applying fot HCBSIHI services, 

I 

I 
\ 

Ll.J 

lJ 
<( 
0... 
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committee. 

the rights1 responsibilities1 

and duties of individuals 

with a head injury who 

take part in the hcbs/hi 

program 

TS AND 

F THE HCBS/HI 
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~TARE THE CIVIL 

RIGHTS OF THE CONSUMER 

~--No-p~ds-of-~or, national origin, age, disability, 

/ religion, or sex, be excluded from participation in, be denied the benefits of, 
, ' 

or be subject to discrimination under any program or activity of the Kansas 

""· Department of Social and Rehabilitation Services. If a>consumer feels that 

"' he or she has been discriminated against on the above grouµds, a complaint 
" may be made in writing to the Kansas Department of Social ):n._d Rehabili-

tation Services or to the federal Department of Health and Hu~~n Services. 

One may also make a complaint by calling the Customer Assistan2lt Unit 

( CAU) at 1.800.766.9012 or 785.291.4144. The hours are from 7:30 am\, 

7:00 pm. Or you may write to: Medicaid Customer Service Center, \\ 

Cost Center 779, PO BOX 3571, Topeka, Kansas 66601-3571.. 

Under the HCBS/HI program individuals have a right to: 

1. Have eligibility for services determined within 30 days. 

2. Receive services as provided to persons in the same 

category of eligibility in accordance with the state plan, 

dependent on availability of service and fiscal limits. 

3. Request a fair hearing if dissatisfied with the decision 

made on the application or if there tas been undue delay 

in acting on the application. 

4. Equal treatment with other applicants/recipients 

who are in similar situations. 

5. Be treated with respect and have privacy. 

/ .. / 
l) / 

~ ~/// 

'~...... /,a:: 

----------------------
u..J 
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r she plans to move. The local SRS 

.lY size, or Supplemental Security 

;/.··'.~ ... -. 
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CENTERS F, R INDEPENDEN IVING (CIL's) IN KANSAS 

Access to LJY. ng Coalition 
for ln~ndence, Inc. · 
4631_?~.ille, Suite 102 
Ka as City, ~ansas 66102 

13.287.0999 v/tdd 

Center for lndepen;:Jent 
Living of South~st Kansas 
111 Grant Ayi{nue 
Garden/c,i{y, Kansas 67846 
31 ~276.1900 v/tdd 
Y.800.736.9443'1: 

/

Independence, Inc. 
2001 Haskell 
Lawrence, Kansas 66046 
785.841 .0333 
785.841.1046 tdd 
1.888~824.7277 

Independent Connection 
1710 W Schilling Rd 
Salina, Kansas 67401 
785.827.9383 v/tdd 
1.800.526.9731 

Independent Living Center 
of Northeast Kansas 
414 Commercial 
Atchison, Kansas 66002 
913.367.1830 v/tdd 
1.888.845.2879 

Independent Living 
Resource Center, Inc. 
3330 W Douglas, Suite 101 
Wichita, Kansas 67203 
316.942.6300 v/tdd 
1.800.479.6861 

t. K, Inc. 
2401 E 13th 
H_ays, Kansas 67601 
785.625.6942 v/tdd 
1.800.569.5926 

Prairie Independent 
Living Resource Center 
915 S Main 
Hutchinson, Kansas 67501 
316.663.3989 
316.663.9920 tdd 
1.888.71 S .6818 

Resource Center for 
Independent Living 
1137 Laing Street 
pobox257 
Osage City, Kan~as 66523 
785.528.3105 
785.528.3106 tdd 
1.800.580.7245 

Southeast Kansas 
Independent living, Inc. 
1801 Parsons Plaza 
Parsons, Kansas 67357 
316.421.5502 
316.421.6551 tdd 
1 .800.688.561 6 

Three Rivers, Inc. 
408 Lincoln Avenue 
Wamego, Kansas 66547 
785.456.9915 v/tdd 
1.800.555.3994 

Topeka Independent 
Living Resource Center 
501 SW Jackson, Suite 100 
Topeka, Kansas 66603 
785.233.4572 v/tdd 
1.800.443.2207 

l'-. 

LJ.J 

{.J 

< 
a.. 

The Whole Person, Inc. 
3100 Main, Suite 206 
Kansas City, Missouri 64111 
816.561.0304 v/tdd 

Statewide Independent 
Living Council of Kansas, Inc. 
700 SW Jackson, Suite 212 
Topeka, Kansas 66603 
785.234.6990 v/tdd 
1.800.217.4525 

HEAD INJURY WAIVER 

PROVIDERS (HIWP) 

communityworks, inc. 
5808 Nall 
· Mission, Kansas 66202 
913.789.9900 v/fax 

Cerebral Palsy Foundation 
Kansas Inc. 
5111 E 21 st Street 
Wichita, Kansas 67208-0217 
316.688.1888 v/tdd 
316.688.5687 fax 

Dream works 
_636 Minnesota, Suite D 
Kansas City, Kansas 66101 
913.371.6070 v/tdd 
913.371.6307 fax 

and 

10000 W 75th Street, No. 200 
Shawnee Mission, Kansas 66204 
913.432.9939 v/fax 
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CMHC EXECUTIVE DIRECTORS 
(BY CENTER) 

MENTAL HEAL TH CENTER 
ADDRESS 

AREA MENTAL HEAL TH CENTER 
1111 EAST SPRUCE STREET 
GARDEN CITY KS 6 7846-5999 

BERT NASH COMMUNITY MENTAL 
HEAL TH CENTER 

200 MAINE s·TREET, SUITE A 
LAWRENCE KS 66044 

CENTER FOR COUNSELING & 
CONSUL TATTON SERVICES 

5815 BROADWAY 
GREAT BEND KS 6 7530 

CENTRAL KANSAS MENTAL HEAL TH CENTER 
809 ELMHURST 
SALINA KS 67401 

COMCARE OF SEDGWICK COUNTY 
635 NORTH MAIN 
WICHITA KS 6 7203 

COMMUNITY MENTAL HEAL TH CENTER 
OF CRAWFORD COUNTY 

3101 N MICHIGAN SUITE B 
PITTSBURG KS 66762 

COWLEY COUNTY MENTAL HEALTH 
& COUNSELING CENTER 

22214 D STREET 
WINFIELD KS 6 7156 

FAMILY CONSUL TATTON SERVICES (1) 
560 NORTH EXPOSITION 
WICHITA KS 6 7203 

FAMILY LIFE CENTER INC 
201 WEST WALNUT 
COLUMBUS KS 66 725 

EXECUTIVE DIRECTOR 
EMAIL ADDRESS 

RICK H. GRAY, Ph.D. 
rgray@pld.com 

DAVID E. JOHNSON 
djohnson@bertnash.org 

DWIGHT YOUNG 
dyoung@thecentergb.com 

PATRICIA MURRAY 
murray@ckmhc.org 

DEBORAH DONALDSON 
ddonalds@sedgwick.gov 

RICK PFEIFFER 
rpfeiffer@kscable.com 

LINDA YOUNG 
youngl@onemain.com 

RANDALL CLASS 
rclass@f csw i ch ita.org 

SCOTT JACKSON 
sjackson@columbus-ks.com 

Page 1 of 3 

(Updated 12/14/01) 

TELEPHONE# 
FAX# 

(620) 275-0625 
(620) 275-7908 

(785) 843-9192 
(785) 843-0264 

(620) 792-2544 
(620) 792-7052 

(785) 823-6322 
(785) 823-3109 

(316) 3 83-8251 
(316) 383-7925 

(620) 231-5141 
(620) 231-1152 

(316) 442-4540 
(620) 442-4559 

(316) 264-8317 
(316) 264-0347 

(620) 429-1860 
(620) 429-1041 
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FAMILY SERVICE & GUIDANCE CENTER (2) 
325 SW FRAZIER 
TOPEKA KS 66606-1963 

FOUR COUNTY MENTAL HEAL TH CENTER 
3751 WEST MAIN 
INDEPENDENCE KS 6 7301 

FRANKLIN COUNTY MENTAL 
HEALTH CENTER 

204 EAST 15TH STREET 
OTTAWA KS 66067 

GUIDANCE CENTER 
818 N 7TH STREET 
LEAVENWORTH KS 66048-1422 

HIGH PLAINS MENTAL HEAL TH CENTER 
208 EAST 7TH STREET 
HAYS KS 67601-4199 

HORIZONS MENTAL HEAL TH CENTER 
1715 EAST 23RD ST 
HUTCHINSON Ks 67502-1188 

IROQUOIS CENTER FOR HUMAN 
DEVELOPMENT 

103 SOUTH GROVE 
GREENSBURG KS 67054 

JOHNSON COUNTY MENTAL 
HEAL TH CENTER 

6000 LAMAR, SUITE 130 
MISSION KS 66202 

KANZA MENTAL HEAL TH AND 
GUIDANCE CENTER 

909 SOUTH SECOND STREET, P.O. BOX 319 
HIAWATHA KS 66434 

LABETTE CENTER FOR MENTAL 
HEAL TH SERVICES 

1730 BELMONT, P.O. BOX 258 
PARSONS KS 67357 

DUB RAKESTRAW (retires 12/14/01) (785) 232-5005 
drakestraw@fsgctopeka.com (785) 232-0160 

RONALD DENNEY 
rdenney@fourcounty.com 

DIANE ZADRA DRAKE 

fcmhc@mai I .ott .net 

KEITH RICKARD 
krickard@nekmhgc.org 

KERMIT GEORGE 
kgeorge@media-net.net 

JIM SUNDERLAND 
sunder landj@hmhc.com 

C. SHELDON CARPENTER 
irqcenter@midway.net 

DAVID WIEBE 
wiebe@jocoks.com 

BILL PERSINGER 
bpersinger@ksmhc.org 

JACK W. MARTIN, Ph.D. 
jackwm@par1.net 

Page 2 of 3 

(620) 331-1748 
(620) 332-8540 

(785) 242-3780 

(785) 242-6397 

(913) 682-5118 
(913) 682-4664 

(785) 628-2871 
(785) 628-1438 

(620) 665-2240 
(620) 665-2276 

(620) 723-2272 
(620) 723-3450 

(913) 831-2550 
(913) 826-1608 

(785) 742-7113 
(785) 742-3085 

(620) 421-3770 
(620) 421-0665 
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MENTAL HEAL TH CENTER OF 
EAST CENTRAL KANSAS 

1000 LINCOLN 
EMPORIA KS 66801 

MIAMI COUNTY MENTAL HEAL TH CENTER 
401 NORTH EAST STREET 
PAOLA KS 66071 

PAWNEE MENTAL HEALTH SERVICES 
P.O. BOX 747 
MANHATTAN KS 66505-0747 

PRAIRIE VIEW INC 
1901 E 1ST STREET BOX 467 
NEWTON KS 67114 

SOUTH CENTRAL MENTAL HEALTH 
& COUNSELING CENTER 

2365 WEST CENTRAL 
EL DORADO KS 67042 

SOUTHEAST KANSAS MENTAL 
HEAL TH CENTER 

304 NORTH JEFFERSON, PO BOX 807 
IOLA KS 66749 

SOUTHWEST GUIDANCE CENTER 
P.O. BOX 2945 
LIBERAL KS 6 7905-2945 

SUMNER MENTAL HEAL TH CENTER 
1601 WEST 16TH STREET, P.O. BOX 607 
WELLINGTON KS 67152-0607 

VALEO BEHAVIORAL HEAL TH CARE 
5401 WEST 7TH STREET 
TOPEKA KS 66606 

WYANDOT CENTER FOR COMMUNITY 
BEHAVIORAL HEALTHCARE, INC. 

3615 EA TON ST BOX 3228 
KANSAS CITY KS 66103 

(1) Affiliate of COMCARE of Sedgwick County 
(2) Affiliate of Valeo Behavioral Health Care 

JOHN RANDOLPH Ph.D. 
randolph@cadvantage.com 

BOB CURTIS 
bcurtis@mcmhc.net 

EVERETT "JAKE" JACOBS 
jakej@pawnee.org 

MELVIN GOERING 
goeringmm@pvi.org 

BILL JOHNSTON, Acting 

ROBERT F. CHASE 
rchase@sekmhc.org 

JIM KARLAN 
jkarlan@yahoo.com 

GREGORY G. OLSON 
go lsonsmhc@hotmaiI.com 

TOM ZABROWSKI 
tomz@cjnetworks.com 

PETER W. ZEVENBERGEN, JR. 
zevenbergen_p@wmhci.org 
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(620) 343-2211 
(620) 342-1021 

(913) 557-9096 
(913) 294-9247 

(785) 587-4361 
(785) 587-4377 

(316) 284-6400 
(316) 284-6491 

(316) 321-6036 
(316) 321-6336 

(620) 365-8641 
(620) 365-8642 

(620) 624-8171 
(620) 624-0114 

(316) 326-7448 
(316) 326-6662 

(785) 273-2252 
(785) 273-2736 

(913) 831-0024 
(913) 831-1300 
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